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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Civil Action No. 06-1887 (RJL) 



ROBERT A. SPELKE, 
Plaintiff, 



ALBERTO R. GONZALES, 
Defendant. 



MEMORANDUM OF POINTS AND AUTHORITIES 

IN OPPOSITION TO MOTION TO DISMISS OR, 

IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT 

Pursuant to LCvR 7, Plaintiff Robert Andrew Spelke hereby files his opposition 
to the Defendant's Motion to Dismiss, or in the Alternative, for Summary Judgment. In 
opposition to this motion, your Plaintiff states as follows: 

INTRODUCTION 

Plaintiff, Robert A. Spelke is a long term employee of various components of the 
Department of Justice, including the U.S. Attorneys Office for the District of Columbia, 
the Drug Enforcement Administration and the Department of Justices Narcotics and 
Dangerous Drugs Division. 

In July 2004, upon hearing of openings in the Civil Division of the U.S. Attorneys 
Office for the District of Columbia (USAO-DC) Mr. Spelke submitted an application for 
employment. At the time he submitted the application, Mr. Spelke was over forty years 
old. Additionally, Mr. Spelke had previously survived cancer while employed as an 
Assistant United States Attorney in the USAO-DC's Criminal Division. The fact of Mr. 
Spelke's fight with cancer was well known in the USAO-DC. PI. Ex. A, M. 

From July 2004 until December 7, 2005 Mr. Spelke patiently awaited news on his 
application. In July 2004 he was interviewed by members of the USAO-DC and 
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informed them he was excited about the prospect of rejoining the USAO-DC, that he 
wanted to work on civil matters and that he had ample trial experience before most of the 
judges now serving on both the Superior Court and Federal Court in the District of 
Columbia. 

Between July, 2004 and December 7, 2005, the USAO-DC selected seven 
individuals for positions in the USAO-DC, Civil Division. All such persons were well 
under 40. All such individuals apparently neither had nor were perceived to have a 
disability. Indeed comments from interviewers and senior officials indicate that these 
seven candidates who were selected were lauded for their youth and vigor. 

On December 7, 2005, after inquires by Spelke and his counsel, Channing Phillips 
advised Mr. Spelke his application was rejected. Def. Ex. 13. At the time he was non- 
selected Mr. Spelke had raised the specter that the delay in hiring had a basis in his age 
and prior disability. Mr. Spelke apparently remained open for consideration, and as the 
size and nature of the USAO-DC provide for a continuing selection process for periodic 
openings, Mr. Spelke had no reason to believe he was rejected for a position until Mr. 
Phillips letter. 

The position of Assistant United States Attorney (AUSA) requires litigation 
experience and an ability to try cases as a core area of performance. Undisputed Facts f 
25, 26. The defense acknowledges that Mr. Spelke was superiorly qualified in these 
areas. PL Undisputed Fact II 5; See Def. Ex. 3 at f 9. 

Mr. Spelke' s Complaint alleges that his non-selection was a direct result of his 
age, actual and/or perceived disability and the fact that he raised the specter of 
discrimination to the USAO-DC when no action was taken on his application. Def. Ex. 
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13. The undisputed facts establish that on a prima facie level Mr. Spelke's claims have 
merit. All selected applicants were under forty years old, had no actual or perceived 
disability, and had not engaged in EEO protected activity. None of the applicants had 
Mr. Spelke's level of trial experience litigation, knowledge of the judiciary or familiarity 
with the Department of Justice. 

To date the Agency has offered no explanation as to Mr. Spelke's non-selection, 
why that decision took eighteen months and why the selection occurred some two months 
after Mr. Spelke's counsel raised the issue of discrimatory animus in a letter concerning 
the USAO-DC's failure to act on the application. Def. Ex. 12, 13. Indeed, the only 
explanation disingenuously provided rather wryly by the USAO-DC on December 7, 
2005 was that there were no openings in the Civil Division of the office "at this time". 
Def. Ex. 13. 

STANDARD OF REVIEW AND UNFAIR PREJUDICE TO PLAINTIFF 

Hoping to avoid not only a trial but even discovery on the issue, the USAO-DC 
had filed a combination Motion to Dismiss, Motion for Summary Judgment. This 
curious device seeks to invade the province of the trier of fact by asking the Court to rule 
on the merits of the case prior to the taking of evidence. The USAO-DC relies on the 
supposition that its jaundiced view of the facts should be accepted and that Mr. Spelke 
has no operative set of facts or law, by which to proceed. Aside from the lach of 
substantive merits to these arguments, the Court should see the ploy for what it is, a 
method to deny Mr. Spelke the right to even have evidence gathered to support his case 
and therefore deny him his day in county by fiat. While it may be true that there is merit 
to addressing issues not supportable or in dispute at the outset of litigation, it certainly 
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cannot be the case that the government can now simply say what believes are the facts, so 
as to effectively deprive a litigant an impartial fact finder and possible redress. 
I. MOTION TO DISMISS UNDER RULE 12(b)(6) 

The Federal Rules do not favor dismissals based solely on the perception of a 
case's merits from the Complaint. "Given the Federal Rules' simplified standard for 
pleading, '[a] court may dismiss a complaint only if it is clear that no relief could be 
granted under any set of facts that could be proved consistent with the allegations.'" 
Prince v. Rice, 453 F.Supp.2d 14, 19 (D.D.C. 2006) citing Swierkiewicz v. Sorema N.A .. 
534 U.S. 506, 514, 122 S.Ct. 992 (2002) ( quoting Hishon v. King & Spalding. 467 U.S. 
69,73, 104S.Ct. 2229, (1984)). 

The Defendant's motion attempts to conflate two separate standards, one of proof 
and one of pleading, to achieve its ends. However, under McDonnell Douglas Corp. v. 
Green , 411 U.S. 792, 802, 93 S.Ct. 1817 (1973) a prima facie case is "an evidentiary 
standard, not a pleading requirement" Swierkiewicz v. Sorema N.A ., 534 U.S. 506, 509, 
122 S.Ct. 992 (2002). This being said, a 12(b)(6) motion is improper when it is based, as 
is Defendant's, on a claim that Plaintiff has either failed to offer evidentiary proof of a 
prima facie case or, alternatively that Plaintiff has failed to plead a prima facie case. 

To blunt a Motion to Dismiss on 12(b)(6) grounds, a Plaintiff need only make a 
"short and plaint statement" of facts establishing entitlement to relief. As a pleading, the 
Complainant does not need, and is not designed to prove facts on its own right. Instead 
the Plaintiff merely gives notice to the Defendant of the claims on which the Complaint is 
precedented and the relief sought. See Fed, Rule Civ. Pro., Rule 9(a)(2) and (3). 
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Under Rule 12(b)(6) a motion seeking to dismiss a claim must establish "beyond 

doubt that the Plaintiff can prove no set of facts in support of his claim which would 

entitle him to relief." Conley v. Gibson , 355 U.S. 41, 45-46 (1957). The Court must take 

care not to weigh the evidence. Legally a Plaintiff's theory need not be substantial. As 

this Circuit has held: 

'"I was turned down for a job because of my race' is all a complaint has to say "to 
survive a motion to dismiss under Rule 12(b)(6)." See Sparrow v. United Air 
Lines, Inc., 216 F.3d 1111, 1115 (DC. Cir. 2000). 

The instant Complaint clearly meets and exceeds the standard Rule 12(b)(6). Thus, the 

Defendant's Motion to dismiss is without legal support. 

II. MOTION FOR SUMMARY JUDGMENT UNDER RULE 56 

Generally speaking summary judgment "should be awarded only when the truth is 
quite clear." Weiss v. Kay Jewelry Stores, Inc. , 470 F.2d 1259, 1262 (D.C.Cir.l972) 
(internal citations omitted) and where there is no dispute as to material facts at issue. See 
Fed. R. Civ. P. 56(c); Celotex Corp. v Catrett , 477 U.S. 317, 322, 106 S.Ct. 2548, 2552 
(1986). For a Defendant to prevail on a summary judgment motion "the record must 
show the movant's right to [summary judgment] "with such clarity as to leave no room 
for controversy," and must demonstrate that his opponent "would not be entitled to 
[prevail] under any discernible circumstances.'" Williams v. WMATA, 721 F.2d 1412, 
1415 (D.C.Cir.l983) quoting Natl Ass'n of Gov't Employees v. Campbell. 593 F.2d 
1023, 1027 (D.C.Cir.l978). It goes without saying that there is no "record" in this case, 
because as yet discovery has not even commenced. 
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A. Motion for Summary Judgment is Procedurally Improper 

On a 12(b)(6) motion to dismiss, when matters outside the pleading are presented 

to the Court, and not excluded by the Court, the motion may be treated as one for 

summary judgment and disposed of as provided in Rule 56. Neal v. Kelly, 963 F.2d 453, 

455-56 (D.C. Cir. 1992). 

Under the Rule, the motion is to be disposed of as provided in Rule 56 only after 
"all parties [are] ■■■ given reasonable opportunity to present all material made 
pertinent to such a motion by Rule 56. " Id. at 456 citing Lewis v. Faulkner, 689 
F.2d 100, 101 (7th Cir.1982) (emphasis in original.) 

The Defendant's Motion is in function a motion for summary judgment. The Agency has 

declared that "the standards governing disposition of motions under Rule 56 apply" to 

their Motion, without reference to any authority, the discretion of the court, or even the 

applicable rule of law in this circuit. See p. 4 of Motion. 

This "conversion" of a motion to dismiss to a summary judgment motion is a 
functional exercise, resting within the discretion of the Court, ^ it is not a procedural loop- 
hole to be exploited by defendants. A federal courts' ability to consider extraneous 
exhibits in a motion to dismiss, and convert the matter to a Rule 56 motion, should not be 
exercised at this time because doing so would require the court to conflate a variety of 
standards, to the unfair prejudice of the Plaintiff. 

Because there has been no answer filed in this case, under Fed. R. Civ. P. Rule 
8(d), the allegations contained in the Complaint are considered true. Thus, procedurally, 



' Id see also , Vega-Rodriguez v. Puerto Rico Tel. Co., 1 10 F.3d 174, 177 (1st Cir. 1997); 
Garita Hotel Ltd. Partnership v. Ponce Fed. Bank , 958 F.2d 15, 18-19 (1st Cir. 1992); 
Whiting V. Maiolini. 921 F.2d 5 (1st Cir.1990) Lewis v. Faulkner. 689 F.2d 100, 101 (7th 
Cir.1982); Roseboro v. Garrison. 528 F.2d 309, 310 (4th Cir. 1975); Hudson v. Hardv , 
412 F.2d 1091, 1094 (D.C.Cir.l968). 
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because the Defendant has elected to file a motion for summary judgment rather than 
answer the complaint, the Court must take into account all of the Complaint's allegations 
as true, while attempting to view all disputed facts in a light most favorable to the 
Plaintiff. Fed. Rule Civ. P., Rule 56 compare Rule 8(d). Under this two-tiered analysis, 
the Defendant has thrust upon itself an impossible double-burden, whereby its own 
"evidence" must be viewed with judicial skepticism. 

B. Motion for Summary Judgment Denies Plaintiff Right to Conduct Discovery 

The timing of the summary judgment motion is no accident. The Agency seeks to 
exacerbate the unfair prejudice of an unmanageable standard of proof while denying the 
Plaintiff the opportunity to test the Agency's proof at trial, or, a minimum, develop and 
investigate this proof through ordinary discovery. The Defendant relies exclusively 
upon a record its own investigation for its "uncontested facts." This record is does not 
permit the Plaintiff to test the real motivations of the jaundiced affidavits submitted by 
the discriminatory actors. This record is in fact simply the Agency's own compilation of 
self serving hearsay which was drafted in response to the Complainant's charges. Since 
the Plaintiff cannot adequately respond to the Agency's motion for summary judgment 
because no discovery has commenced, and because the Plaintiff has not been entitled to 
depose a single witness whose statements are before the Court, the Plaintiff requests that 
this motion be denied, at least until discovery may begin. Fed. R. Civ. Pro. Rule 56(f). 



For instance, the Agency refused to provide a copy of the application and interview 
materials for Megan Rose, 28 years old, and Kathleen Konopka, 35 years old when it 
produced other applications to Plaintiff's counsel on December 20, 2006. PL Ex. K; PL 
Undisputed Fact \ 28. Fed. Rule Civ. Pro., Rules 34 and 39 would have assured access to 
these records. 

It should be noted that this is not a typical situation for a Rule 56 (f) motion, where the 
Plaintiff or his counsel has somehow failed to complete discovery in time, and seeks a 
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This is a case of employment discrimination against the government, and the 
prejudice to the plaintiff is heightened by this inability to conduct discovery from the 
Agency who is by operation of law the custodian of records, and the employer of the 
main witnesses. Courts recognize the difficulty in obtaining direct evidence of a 
discriminatory motive, and thus cross-examination and impeachment of a Defendant's 
statements have special application under anti-discrimination laws. In addition, this 
Circuit has repeatedly directed that because it is difficult for a plaintiff to establish proof 
of discrimination, courts should view summary judgment motions with special caution. 
Aka V. Washington Hosp. Ctr. , 116 F.3d 876, 879-80 (D.C.Cir. 1997) rev'd on other 
ground, 156 F.3d 1284 (D.C. Cir. 1988)(en banc); see also Johnson v. Digital Equip 
Corp ., 836 F.Supp. 14, 18 (D.DC. 1993). 

The rationale for judicial caution for these summary judgment motions is implicit 
in the manner in which employment discrimination claims are proven. The burden- 
shifting framework of McDonnell Douglas , and the pretext analysis used by employee 
litigants, necessitates that discovery be made available. In fact, this case, like the 
majority of employment discrimination cases, will be based upon the probative value of 
circumstantial evidence, which is intrinsically no different from testimonial evidence and 
affidavits. Court recognize that often, circumstantial evidence is often more certain, 
satisfying and persuasive than direct evidence in discrimination cases, because a 
defendant's malignant state of mind, and facile explanations for conduct, are typically 
established and rebutted by the circumstantial evidence and impeachment of these 
witnesses. 



continuance based upon some good cause shown. In this case, the Agency has 
aggressively sought to preempt the discovery proves entirely. 
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C. Agency Fails to Show Lack of Evidence 

The burden on a party moving for summary judgment is affirmative: 

"[t]he party seeking summary judgment has the burden of showing there is no 
genuine issue of material fact, even on issues where the other party would have 
the burden of proof at trial, and even if the opponent presents no conflicting 
evidentiary matter." McKinney v. Dole , 765 F.2d 1129, 1135 (D.C. Cir. 1985) 
citing Weisberg v. U.S. Dep't of Justice , 627 F.2d 365, 368 (D.C.Cir.l980); see 
also Catrett v. Johns -M an ville Corp .. 756 F.2d 181, 185 n. 5 (D.C.Cir.l985). 

In this case, the Defendant seeks summary judgment by showing there is no evidence to 

support essential elements of the Plaintiff's claims; simultaneously, the Defendant seeks 

to deprive the Plaintiff the right to conduct any discovery on the matters presented in the 

Defendant's Motion. 

The Agency contends that "[b]y point[ing] out the absence of evidence" it can 
demonstrate that there is no genuine issue of material fact. See Def. Motion at p. 5 citing 
Shelborne v.Ruynon , 1997 WL 527352 at ** 3 (emphasis added), citing Celotex 477 U.S. 
at 325. However, evidence offered by the Plaintiff in this opposition may in itself, 
support a finding of discrimination. Moreover, there are inconsistencies and 
contradictions are on the part of the statements of the Plaintiff's employer, and the 
Agency has not provided sufficient evidence to warrant summary judgment. See 
Shelborne v. Runyon , 1997 WL 527352, at *8 (D.D.C. Aug. 21, 1997). 

For the Agency to meet its "lack of evidence" standard, not only must the Agency 
meet its own evidentiary burden, but also, the Agency must shown that the evidence 
proffered by the non-moving party does not prove the existence of a genuine issue of 
material fact. See Catrett v. Johns-Manville Corp.. 756 F.2d 181, 184 (D.C.Cir.l985).^ 



This is a procedural impossibility since the Plaintiff's allegations are considered true 
unless denied. See Fed. Rule Civ. Pro., Rule 8(d) 
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The Defendant's Motion relies exclusively upon its own conclusory hearsay statements, 
to discredit the plan language of documentary evidence. When read together, the 
evidence provided thus far raises more issues of disputed facts than it resolves. The 
Agency must demonstrate the absence of evidence of a genuine factual dispute to prevail 
on its motion and it cannot do that by merely supplying the baseless and frankly 
suspicious opinions of the discriminatory actors. See Celotex Corp ., 477 U.S. at 327, 106 
S.Ct. at2555. 

D. There is No Sufficient Record in Support of Summary Judgment 

The local rules of this Court require the Plaintiff to present evidence which he has 

not had the opportunity to obtain in discovery. In particular, LCvR (7)(h) requires 

"each motion for summary judgment shall be accompanied by a statement of 
material facts as to which the moving party contends there is no genuine issue, 
which shall include references to the parts of the record relied on to support the 
statement." 

The "undisputed facts" identified in the Defendant's Motion are excepts of documents 

created by the Agency during the "investigation" by the Agency of the Agency; a process 

in which neither Plaintiff or his counsel were allowed to participate, to present evidence, 

to cross examine witnesses, or, to offer alternative evidence. The Agency's "record" then 

consists of purported statements taken from the discriminatory actors by the Agency 

itself, as such they are unreliable, untested and incomplete and they should be afforded no 

weight. The Plaintiff has had no opportunity to test or disprove the statements proffered 

by the Agency, the very task envisioned for the Plaintiff in responding to a summary 

judgment motion. See LCvR7(h). 

E. No Evidentiary Foundation for Evidence Proffered by Defendant 

The excerpts of untested "evidence" submitted in support of the Defendant's 
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Motion should not be considered because it is neither properly authenticated, nor 
admissible, nor complete. Fed. Rule Evid, Rules 401, 802. In support of its motion, the 
Agency relies upon the Plaintiff's own attorney-drafted affidavits of interested persons. 
See Def. Ex. 3, 4, 5. Such statements are inherently unreliable. Fed. Rule Evid., Rule 
802. 

What the Agency ignores is that even though they have selected the "evidence" to 
date, their statements establish that the Agency selected seven, less-qualified, younger, 
non-disabled persons over Mr. Spelke, despite Mr. Spelke's superior qualifications and 
experience with the type of work. The Agency's submissions also show that at no time 
whatsoever, did the Agency undertake to deny Mr. Spelke's application until twenty four 
hours after realizing he had initiated the formal EEO complaint process. Thus even 
assuming that the affidavits are admissible for purposes of the Defendant's Motion, they 
still fail to prove a "total absence of genuine fact." Because the Agency's evidence is 
insufficient, as a matter of procedure, the Plaintiff, the non-moving party, is entitled to a 
denial of the motion as a matter of law.^ More compelling, all of the "non-discriminatory 
reasons" offered by the Agency are in conflict with the documents and circumstantial 
evidence surrounding Mr. Spelke's non-selection, which the Agency, itself created after 
Mr. Spelke had invoked the EEO process. See Def. Undisputed Fact \5. In sum, the 
Agency's evidence is insufficient, unreliable, self-contradictory, and clearly fails to 
support a basis for this motion. 



^ McKinnev at 1135 citing Adickes v. S.H. Kress & Co., 398 U.S. 114, 160, 90 S.Ct. 
1598 (1970)(where a party fails to met its burden, the non moving party is entitled to a 
denial of a summary judgment, ''without making any showing^) (emphasis added). 
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ARGUMENT 

Plaintiff's Summary Judgment is based on little more than on untested, jaundiced 
"Proof which ignores the medical evidence and facts currently known and plead and 
relies on Plaintiff's Counsel's self serving view. 

Under the now familiar three-part protocol established in McDonnell Douglas 

Corp. V. Green, and further elaborated upon in Texas Department of Community Affairs 

V. Burdine. 450 U.S. 248, 252-53, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1981) and St. Mary's 

Honor Center v. Hicks, 509 U.S. 502, 506, 113 S.Ct. 2742, 125 L.Ed.2d 407 (1993) the 

Plaintiff bears the initial burden to establish by a preponderance of the evidence a prima 

facie case of discrimination for age, disability and retaliation. The employer then bears 

the burden to produce evidence of a legitimate nondiscriminatory reason for its action. 

See Aka v. Washington Hosp. Ctr., 156 F.3d 1284, 1289 (D.C.Cir.l998) (en banc). If the 

employer can meet this burden of production, 

the focus . . . will be on whether the [fact-finder] could infer discrimination from 
the combination of the plaintiff's prima facie case; (2) any evidence the plaintiff 
presents to attack the employer's proffered explanation for its actions; and (3) any 
further evidence of discrimination that may be available to the plaintiff or any 
contrary evidence that may be available to the employer. Swanks v. Washington 
Metropolitan Area Transit , 179 F.3d 929, 933 (D.C. Cir. 1999). 

Under the burden-shifting concept of evidence outlined in McDonnell Douglas , the 

Agency is unable to produce sufficient evidence to warrant consideration of as motion for 

summary judgment for any of the three reasons it offers in its motion. 

First, the Agency contends that the Plaintiff failed to timely invoke the federal 

sector process and all of his claims are barred. This is based upon the Agency's 

unsubstantiated claim that the non-selection of Mr. Spelke took place before the 

Agency's letter to Mr. Spelke on December 7, 2005. The December 7, 2005 letter's plain 
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language, and the fact the Agency cites no other proof, establishes that the decision to not 
select Mr. Spelke was made and communicated on December 7, 2005. Def. Ex. 13. 

Second, the Agency contends that Mr. Spelke, as a victim of cancer in remission, 
is not entitled to protection under the Rehabilitation Act because his cancer is not a 
disability that affects a major life activity. The Agency has offered no evidence to show 
whether Mr. Spelke ongoing battle with cancer has not affected any of his major life 
activities and determining an effect on a major life activity fact-intensive. Thus, there is 
no evidentiary basis for entering summary judgment on this issue at this time, because the 
burden is affirmatively upon the Defendant to show that Mr. Spelke' s cancer has not 
substantially interfered with a major life activity. See Fed. R. Civ. P. Rule 56; McKinney 
at 1135. Mr. Spelke's disability is frankly, not ripe for adjudication at this time because 
there is no evidence offered by the Agency which disputes the extent of his illness. 

Third, the Agency argues it has set forth its legitimate nondiscriminatory reason 
for not hiring Mr. Spelke and that this reason, entitles it to a judgment. The undisputed 
fact is that seven other, less qualified, younger, non-disabled attorneys were selected over 
the Plaintiff. This circumstantial evidence alone refutes the Agency's proffered reason, 
( see Defendant Undisputed Fact at \ 7), and moreover, the "proof identified in support 
of its reason consists solely of its lopsided statements from witnesses yet to undergo the 
scrutiny of examination by deposition or interrogatory. Def. Ex. 3, 4, 5, 6. Additionally, 
there is not di particle of documentary or contemporaneous evidence to establish that 
these persons did not use discriminatory criteria in evaluating Mr. Spelke. Instead the 
"evidence" establishes that the non-selection of Mr. Spelke clearly took place only after 
the Agency discriminators learned that Mr. Spelke invoked the EEO process. 
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I. PLAINTIFF TIMELY INVOKED THE FEDERAL SECTOR PROCESS 

The Agency non-selected the Plaintiff on December 7, 2005, one day after it 
learned he had invoked the EEO process, and eighteen months after he submitted his 
application. Def. Ex. 13. In its Motion, the Agency tries to re-write the December 7, 
2005 letter of non-selection to cause the Plaintiff to fall through a procedural loop-hole. 

Under 29 C.F.R. § 1614.105, a federal employee must seek EEO counseling 
within forty-five days of a discriminatory act. Generally, speaking, a discriminatory act 
"occurs" for purposes of charge filing requirement upon date it happens. See National 
R.R. Passenger Corp. v. Morgan 536 U.S. 101, 122 S.Ct. 2061 (2002). In Section B., the 
Agency argues that that December 7, 2005 letter to Mr. Spelke about his non-selection 
for the position - the only communication authored by the Agency about his non- 
selection - was not the triggering event that gives rise to this complaint for "failure to 
hire." Instead, the Agency argues that Mr. Spelke was not chosen for the position, at 
another unidentified and unexplained time. Such a claim is contrary to the express, 
unequivocal language of the only communication authored by the Agency itself about this 
non-selection on December 7, 2005. Def. Ex. 13; PI. Ex. A. The December 7, 2005 
letter clearly states: 

I am writing in response to your October 6, 2005, letter to United States Attorney 
Kenneth L. Wainstein concerning Robert A. Spelke' s application to rejoin our 
Office as an Assistant United States Attorney in the Civil Division.... We 
appreciate Mr. Spelke 's interest in returning to our Office, and regret we are 
unable to offer him a position at this time [December 7, 2005]. " (emphasis 
added). Def. Ex. 13.: 

A. Agency Affidavits Contradict Agency Statement that Spelke was non-selected 
on December 7, 2005 Def. Ex. 13 

The Agency's motion is based upon a contention that the plain meaning of its own 
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communication to the Plaintiff, on the date and status of his application, is false. Def. Ex. 

3, 4, 5, 6. Faced with an unequivocal expression on the non-selection, the Agency would 

now have the Court ignore the December 7, 2005 correspondence by insinuating that 

what was said was not really meant, or was wrong. Relying on statements from the 

discriminatory actors themselves (Defendant Undisputed Fact 15,6) the USAO now 

claims that it really non-selected Mr. Spelke before AUSA Channing Phillips says it did. 

We are asked to dismiss Mr. Phillips' explanation, and accept those of attorneys in the 

Civil Division. The USAO thus argues an error as proof and impeaches itself prior to 

trial, discovery, or an answer to establish non-evidence from evidence. 

We assume letters mean what they say, particularly when they are from lawyers 

and from Assistant U.S. Attorneys, thus when AUSA Phillips stated: 

"We appreciate Mr. Spelke' s interest in returning to our Office, and regret we are 
unable to offer him a position at this time [December 7, 2005]." (emphasis 
added). Def. Ex. 13. 

We presume, "at this time," means "at this time," as in the present, and not some other 

time in the future, or in the past. 

B. Plain Reading of December 7, 2005 Channing Phillips Letter Reveals Actual 

Date of Non-Selection was December 7, 2005 Def. Ex. 13 

The Plaintiff alleged the notice of his non-selection occurred on December 7 

2005. Complaint at IM; Def. Ex. 13. The evidence of the timing of this non-selection is 

unequivocal. See Def. Ex. 13. Nevertheless, the Agency argues that Mr. Spelke was 

non-selected on (1) July 24, 2004; or (2) September 7, 2004, or (3) March 20, 2005, or 

(4) April 17, 2005, or (5) May 1, 2005, or (6) July 10, 2005, or (7) August 21, 2005. 

That the USAO disputes its own facts is both cause for denial of the Plaintiff's case for 



15 



Case 1 :06-cv-01 887-RJL Document 7 Filed 02/09/2007 Page 1 6 of 43 

consideration at the sheer malleability of the purportedly "undisputed facts" the Agency 
relies on. 

C. December 7, 2005 Letter was the Agency's Final Decision; Def. Ex. 13 

The Agency argues that when an individual alleges that a non-selection was 
discriminatory, it is not the date on which they learned of the non selection that triggers 
the 45-day time period, but rather the date on which the decision became effective. See 
Motion at p. 8.^ But the previous "decisions" identified in Section B., were not firmly 
made on effectively communicated in any way that can establish their solidity. Openings 
at the Civil Division are not infrequent. PL Undisputed Fact at •][ 11, 20. Indeed on 
December 2, 2005, Mr. Lawrence stated there were "still positions available at the Civil 
Division and that Mr. Spelke was being considered for these positions." PL Undisputed 
Fact at f 20 yet the motion ignores this fact and fails to even state "when (if ever) [did the 
Plaintiff] ha[ve] notice that the . . . decision was final so as to start the clock on the EEOC 
filing deadline." Thus, the matter of when the Agency decided not to select Mr. Spelke, 



^ The EEOC regulations state that the relevant date is the date on which the decision not 
to hire plaintiff became effective, not the date on which plaintiff learned of the personnel 
action. See 29 CFR § 1614.105(a)(1). The foot note from an unreported decision relied 
upon by the Defendant explains, "[r]arely [is] the case that the effective date of a 
personnel action corresponds with the date on which a vacancy announcement closes. 
The date on which the vacancy announcement closes merely identifies the deadline for 
applications to be submitted-it does not, as defendant suggests, identify the date on which 
the position has been filled. " Silver v. Leavitt, 2006 WL 626928 * 7, n. 2(D.D.C. 2006) 
This rule is in conflict with the established precedent outside which more reasonably 
holds that "the timeliness and cognizability of the administrative complaint are measured 
by the date the employee learned of the promotion decision." StoUer v. Marsh , 682 F.2d 
971,978(D.C. Cir. 1982). 

^ Currier v. Radio Free Europe/Radio Libertv Inc. . 159 F.3d 1363, 1367(D.C. Cir. 1998) 
citing Delaware State College v. Ricks , 449 U.S. 250, 261, 101 S.Ct. 498, (1980) 
(holding that the starting point for the deadline occurs when plaintiff has notice of an 
official, i.e., not "tentative," decision)." 
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and when his duty to notify the EEO office of his non-selection, remains disputed and 
requires a test of the disputed evidence. A test of this evidence will undoubtedly be 
resolved in favor of the Plaintiff, because the factual basis raised by the Agency is self- 
contradicting, and frankly unbelievable. 

The Plaintiff argues, based upon objective documentary evidence and personal 
knowledge, 

(1) Mr. Spelke's submitted his application on July 16, 2004. See Def. Undisputed 
Fact II 5. 

(2) Mr. Spelke was non selected on December 7, 2005. Def. Ex. 13. 

(3) Mr. Spelke filed his complaint of discrimination on December 21, 2005. Def. Ex. 
14. 

The Agency contradicts this version with a variety of alternative circumstances 
where the duty to notify the EEO office was not met. First, the Agency claims that the 
day Mr. Spelke was non-selected was on July 24, 2004, when he was not offered a 
position immediately after his first interview.^ Such a premise assumes that at the end of 



7 Instead the evidence before the Court about Mr. Spelke's disability, Mr. Spelke and his 
physicians suggests, based on medical evidence and Mr. Spelke's own awareness quite 
the contrary. PL Ex. A, M, O. 

Q 

Since the Agency has engaged in speculative statements about what Mr. Spelke should 
have known, we can respond in kind that as a former Assistant U.S. Attorney Mr. Spelke 
was aware that the openings in the USAO were filled periodically and that so long as his 
application remained pending he was in the running. Also, as DOJ employee Mr. Spelke 
would have expected the courtesy of notice on his application from former colleagues 
and fellow DOJ employees. Despite the Agency's protocol the USAO took no such steps 
and ignored Mr. Spelkes status inquiries until the day after they were aware he had filed 
an EEO Complaint. To now argue that Mr. Spelke should have known he would not be 
hired from the delay is ridiculous and ignores Agency practice. PL Ex. O. 
^ "The decision not to refer the Plaintiff to the Unites States Attorney for further 
consideration was made almost immediately following his interview in July 2004. See p. 
17 of Defendant's motion, citing Def. Undisputed Fact f 6, Def. Ex. 3 at •][ 8. 
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Mr. Spelke's interview, Mr. Phillips, an Agency manager who refers applicants to the 
U.S. Attorney, entered into the room where he all the persons who conducted the 
interview agreed on behalf of the entire Agency, that Mr. Spelke would not be selected at 
that time. 

The process used by the Agency however, as is evident in their own records, is a 
deliberative process, where applications are made, interviews are conducted, opinions are 
circulated and the merits of the applicants are discussed up through the chain of 
command. PL Ex. A. F, G, H, I, J, O. In each case applicants met with interviewers, 
these interviewers took notes, and made observations. Id. Then, discussions of 
applicant's qualifications occurred among the interviewers, and then relayed those higher 
in management. Id. The Agency claims it decided to not hire Mr. Spelke "immediately" 
after his interview, in a decision where the Agency also decided to abandon all protocol 
regarding the interview process, which was in effect for the other, younger, less qualified 
persons who received offers. This only begs the question: why are younger persons 
entitled to a deliberative process guided by MSPB and Agency protocol while the 
Plaintiff is rejected immediately after his interview, where the interviewers rated him as 
superiorly qualified? 

The second version of the facts posited by the Agency is that the Plaintiff should 
have had the wherewithal to realize he was not going to get the position when others, 
who were hired on a rotating basis, began entering the Civil Division. See p. 17 of 



8 The Agency submission contains no expert medical opinion or other evidence other 
than counsel's "gut" surmise that cancer "in remission" no longer impacts Mr. Spelkes 
substantial life activities. Millions of cancer sufferers might be heartened by the 
defendants position that cancer once in remission no longer impacts the endurance of 
those afflicted with it. 
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Motion referencing Def. Undisputed Facts f 6; Def. Ex. 3. Under this rationale, EEO 

claimants are presumed to have clairvoyance as to Agency protocol in failure to hire and 

promote cases. They are also supposed to be able to detect the inner-workings of the 

confidential application process. They are charged to have the knowledge of the 

identities of all persons who interviewed for position which is filled on a continuing basis 

and which remained open until at least December 2, 2005. PL Undisputed Facts f 9, 20. 

Under the Agency's argument, each time someone else was placed into a position at the 

Civil Division, on a rolling basis, while Mr. Spelke's application was pending and his 

queries about his position went unanswered, Mr. Spelke's duty to file a complaint of 

discrimination was triggered. Under this reading, Mr. Spelke, as an alleged victim of 

discrimination is required to investigate when new hires occurred at the Agency, and each 

time he uncovered the identity of a person who was hired, Mr. Spelke would have to 

amend his complaint, in this case, seven times. See Romero-Qstolaza v. Ridge , 370 

F.Supp.2d 139, 148-49 (D.D.C. 2005). In any case, the Agency's claim is lunacy, 

especially since its own letter to the Plaintiff indicated he was non-selected on December 

7, 2005, and especially since the non-selection was phrased in the present-tense. Def. Ex. 

13. 

D. Agency's is Equitable Estopped from Raising an Affirmative Defense of 
Administrative Exhaustion 

The Agency's refusal to disclose to the Plaintiff that he was non-selected until 

December 7, 2005 bars the Agency from relying upon a claim of administrative 

exhaustion, or at minimum, requires evidence why it would be fair for the Agency to be 

rewarded for its non-disclosure. Def. Ex. 13. Given the alternative "facts" presented by 

the Agency, it appears that even if one of the alternative dates of non-selection were in 
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fact the date on which the duty to notify the EEO office occurred, the time period should 
otherwise be tolled as a result of the Agency's failure to notify the Plaintiff of his non- 
selection, despite his reasonable and seasonable inquires about the status of his 
application. 

The 45 -day filing period for federal employees claiming discrimination to contact 
Equal Employment Opportunity (EEO) counselor is not jurisdictional prerequisite, and 
can be tolled where principles of equity demand it.'" The motion itself alleges that the 
Agency failed to notify the Plaintiff about his non-selection, until after the time period for 
raising a complaint had passed. Thus, this requires the Agency to show why the period 
should not be tolled, because it is an affirmative defense based upon disputed facts. Fed. 
Rule Civ. Pro, Rule 56. 

A determination of whether to toll a limitations period, in an action brought by a 
federal employee, must be made on a case-by-case basis and the Agency's own motion 
raises sufficient fact which would warrant a case for equitable tolling of the filing date in 
favor of the Plaintiff Steiner v. Henderson , 194 F.Supp.2d 688, 690 (N.D.Ohio 2002) 
affd 354 F.3d 432 (2003), cert, denied 541 U.S. 990, 124 S.Ct. 2049 (2004). For the 



'° Civil Rights Act of 1964, § 717, as amended, 42 U.S.C § 2000e-16; 29 C.F.R. § 
1614.105(a)(1). Steiner v. Henderson 354 F.3d 432, 435 (6* Cir. 2003) cert, denied 541 
U.S. 990, 124 S.Ct. 2049 (2004). 

'^ When an employer prevents an employee from filing a timely charge by actively 
concealing information which would enable the employee to assert his or her rights or if 
the employer affirmatively misleads the employee into believing that a timely charge is 
unnecessary, the employer will later be estopped from asserting a defense based on the 
employee's failure to adhere to the time limitation periods. Currier v. Radio Free 
Europe/Radio Liberty Inc ., 159 F.3d 1363 (D.C. Cir. 1998); see also Katz, Leo, Equitable 
Modification of Time Limitations Under Title VII, 48 U. CHI. L. REV. 1016 (1981). It is 
in instances such as this one, where the Plaintiff is at no time notified that he has been 
non-selected, and where other applicants are being selected on a continuing basis, that the 
principles of equitable tolling should apply. 
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Agency to prevail in its affirmative defense that the Plaintiff failed to timely 

administratively exhaust his claims, the Agency will need to show evidence of how Mr. 

Spelke slept on his rights, and that the delay in filing the complaint caused prejudice to 

the Agency. Ironically, the only discernable "delay" in this case is that the Agency, 

despite repeated request, failed to respond in any manner to the Plaintiff about his 

application for eighteen months. 

The Agency is also estopped by its own misconduct from relying upon the delay it 

created. Under 42 U.S.C. §1614.102 (a)(4) 

each agency shall "[cjommunicate the agency's equal employment opportunity 
policy and program and its employment needs to all sources of job candidates .... 
and solicit their recruitment assistance on a continuing basis." 

In this case, the facts show that the Agency deliberately sought to conceal the status of 

his application to "run-out the clock" to defeat the likely (first raised in October 2005) 

claim of discrimination which was to come to bear. Def. Ex. 12, 13. 

The circumstances and baseless alternative explanations of disputed facts only 

point to facts which would bar the Agency from relying upon an affirmative defense of 

administrative exhaustion. The doctrine of equitable tolling or estoppel, is properly 

invoked in this situation because the federal agency misrepresented length of limitations 

period and lulled the Plaintiff into thinking that it was unnecessary to commence 

litigation. See e^ German v. Pena , 88 F.Supp.2d 216 (S.D.N.Y. 2000). Furthermore, the 

Agency cannot rely upon the "affirmative defense" of exhaustion by presenting 

alternative theories about when the Agency non-selected the Plaintiff. The Agency in its 

motion was incapable or unwilling, in its own version of contested facts, to make a 

decision or disclose the decision about the Plaintiff's non-selection. Accordingly, 
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summary judgment cannot be granted on this self-serving account of the "evidence," 

because the issue of "[w]hen " the Plaintiff was non-selected in favor of seven other 

persons is an issue of fact that "is clearly contested [and] [a]t this juncture." Koch v. 

Donaldson, 260 F.Supp.2d 86 (D.D.C. 2003) citing Fed. R. Civ. P. 56(c); Anderson v. 

Libertv Lobby, Inc .. 477 U.S. 242, 248, 106 S.Ct. 2505, (1986). 

Ill, PLAINTIFF'S CLAIMS FOR RETALIATION ARE NOT TIME- 
BARRED AND THERE IS SUFFICIENT EVIDENCE OF A CAUSAL 
NEXUS BETWEEN THE RETALIATION AND THE PROTECTED 
ACTIVITY (LESS THAN 24 HOURS, IN FACT). 

A. Elements of Retaliation 

The elements of a prima facie case for retaliation require that a plaintiff establish: 

(1) that he engaged in statutorily protected activity; 

(2) that the employer took an adverse personnel action; and 

(3) that a causal connection existed between the two." Mitchell v. Baldrige , 
759 F.2d 80, 86 (D.C.Cir.l985). 

The Agency disputes the first and third prong. 

B. December 7, 2005 Letter it the Date of Non-Selection 

The Agency contends "the Plaintiff fails to make a prima facie case for retaliation 
because he failed to demonstrate that he engaged in protected activity ;?n'or to the adverse 
employment action." The Agency bases this conclusion on the same claim that the 
Plaintiff was non-selected on a date prior to December 7, 2005, when the Agency claims 
that the Plaintiff was non-selected "at this time." Def. Ex. 13. In the process, the Agency 
attempts to contradict the objective fact with its own obfuscation. Plaintiff stands firm on 
his conviction that the evidence shows he was that he was non-selected on December 7, 
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2005, and reincorporates the previous sections A through D of the previous section to 

address this allegation. 

C. No Failure to Exhaust Administrative Process: Retaliation Occurred During 

the "Impartial" Complaint Process 

The Agency argues that the Plaintiff is estopped from bringing his claim for 
retaliation because he did not invoke anti-discrimination laws within his initial complaint 
although at that very moment, the Agency was processing his Complaint the Agency 
retaliated against the Plaintiff. The Agency contends that the Plaintiff did not check the 
box for retaliation when he filed his EEO complaint form of December 21, 2005. Def. 
undisputed Fact II 10; See p. 9 of Motion. Prince v. Rice, is the authority relief upon by 
the Agency, Price v. Rice, 453 F.Supp.2d 14, 24 (D.D.C. 2006). This logic requires that 
the law assume that the Plaintiff knew or should have known that others at the Agency 
would decide to non-select him on the day they received communications from the EEO 
office that he had filed a Complaint. 

The peculiarities of the federal sector process require a more nuanced reading of 
the administrative exhaustion discussed in Price. Price is one in of a series of recent 
cases which seeks to apply the precedent set forth in Nat'l R.R. Passenger Corp. v. 
Morgan. 536 U.S. 101, 122 S.Ct. 2061 (2002). Morgan ruled that "a Title VII plaintiff 
raising claims of discrete discriminatory or retaliatory acts must file his charge within the 
appropriate time period." This Circuit has followed this ruling. Bowie v. Ashcroft , 83 
F.Supp.2d 25, 34 (D.D.C. 2003) citing Morgan at 122; see also Adams v. Mineta , 2006 

1 'y 

WL 367895 at *3 (D.D.C. 2006). " Morgan however was designed to stop the endless 



1 9 

In Morgan , the Supreme Court held that discrete act of retaliation must be documented 
within 300 days of the event, and then suit may be filed by simply requesting a right to 
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related claims which in effect rendered timeliness requirements a nullity. Morgan was 
not intended to preclude a Plaintiff from raising in federal court, a claim of retaliation, 
which only became known when the Agency/employee produced its investigatory file in 
response to the Complaint itself, and then provides evidence for the first time that 
establishes that non-selection occurred twenty four hours after the Complaint involved 
EEO protection. See PL Ex. K. 

Neither Mr. Spelke nor his counsel were made aware that his non-selection 
occurred within twenty four hours of his submission of a formal EEO Complaint until the 
Agency belatedly disclosed the fact in its report of investigation which was finally 
submitted on December 20, 2006. PI. Ex. K. The Agency seeks to profit from its own 
failure to disclose this fact during its investigative process would require a second 
investigative process and then would require the Plaintiff file a claim of retaliation before 
Plaintiff was made aware of the nexus between his protected activity and the adverse 
action. This flips Morgan onto its head, and encourages employers to hide damaging 
evidence in order to defeat the opportunity of the Plaintiff to file a claim. 

This Circuit has determined that federal sector claimants are bound by Morgan's 
pronouncement that discrete acts of discrimination require separate filings Romero- 
Ostdaza v. Ridge , 370 F.Supp.2d (D.D.C. 2005). In addressing, the issue of exhaustion. 



sue letter, the federal sector discrimination process is more complicated. Morgan sought 
to limit the retroactive bootstrapping whereby Plaintiff's attorneys use the device of the 
continuing violation rule to bring past discrete acts into ripeness after the time-bar has 
already passed. But this is not a case of "bootstrapping" as Justice O'Connor observed. 
In this case, the retaliation took place simultaneous to the invocation of the federal sector 
process. It is the notice received by Mr. Wainstein, (PL Ex N), which was received 
through the federal sector complaint process. In fact, the problem here is that the federal 
sector complaint process caused the retaliation. 
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the Court's ability to do justice and the remedial purposes of anti-discrimination laws 

should be taken into account. In Romero-Ostolaza , the Court was attempting to decide 

whether the Complainant was simply trying to piggyback his stale claims onto acts which 

occurred within the 45 day window. This was the tactic prohibited by Morgan and makes 

eminent sense from both legal and equitable perspectives: since the relation-back doctrine 

was in effect swallowing up the rule of the necessity of timely filings, a process described 

in Morgan as "bootstrapping." See Opinion of O'Connor, J. 

In this case, the Agency retaliated against Plaintiff and hid that fact. Further it did 

so under a federal sector process whose regulations specifically prohibit such retaliation. 

Title 29 C.F.R. § 1614.101(b) commands, 

"[n]o person shall be subject to retaliation for opposing any practice made 
unlawful ... for participating in any stage of administrative or judicial 
proceedings under [anti-discrimination] statutes;" 

Furthermore, 29 C.F.R. § 1614.102(a)(2) requires, 

"[ejach agency shall "[p]rovide for the prompt, fair and impartial processing of 
complaints;" 

Under federal sector proceedings the EEO office of an Agency is expressly tasked to 

ensure "that individual complaints are fairly and thoroughly investigated." 29 C.F.R. § 

1614.102 (c)(5). Additionally, under 29 § 1614.105(g) the Counselor shall not "reveal 

the identity of an aggrieved person who consulted the Counselor, . . . until the Agency has 

received a discrimination complaint under this part from that person involving that same 



'■^ Invoking "informal counseling" does not envision a strict requirement that would 
normally apply to other statute of limitations and "'[t]he [45] day statute of limitations is 
not reasonable if agencies and courts do not liberally construe [ ] exceptions.'" Johnson v. 
Runyon, 47 F.3d 911, 917(7* Cir. 1995) citing Mvles v. Schlesinger. 436 F.Supp. 8, 18 
(E.D.Pa.l976). Informal counseling serves a remedial purpose, to allow Agencies to 
evaluate potential claims before they are formalized. See generally EEOC Management 
Directive 110. 
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matter." In the instant case it was the Complainant invocation of a right to sue that 
served as the green-light for the Agency's adverse action. 

Upon revealing the Mr. Spelke's identity to the discriminatory actors as an EEO 
claimant, the Agency non-selected him the very next day. Def. Ex. 13; PI. Ex. N. The 
evidence is also that the Agency knew, through Mr. Spelke's attorney's letter that Mr. 
Spelke indented to invoke EEO protections as early as October 2005 but did nothing until 
they realized Mr. Spelke intended to pursue his federal claims - which forced the 
Agency's hand into an actual decision about his application. Def. Ex. 12, 13. 

The decision to not select the Plaintiff on December 7, 2005, occurred during, and 
as a result of the federal sector complaint process. The day after the Agency received 
notice of his complaint, the Agency non-selected the Plaintiff. For the prior eighteen 
months, the Plaintiff's queries and his counsel letters went unanswered and no 
explanation was ever given about the status of this pending application. Indeed the 
December 7, 2005 letter assures the Plaintiff that no discriminatory criteria were 
employed . Def. Ex. 13. Curiously, the letter does not acknowledge the more likely 
catalyst for its dispatch: that the authors of the letter received notice that the Plaintiff had 
filed his formal EEO complaint the day before. The fact Mr. Wainstain became aware of 
the Plaintiff's protected status and the next day, non-selected him, was a fact not revealed 
until discovery of the email during the administrative processing phase of the federal 
sector complain process. It was in fact revealed well after the forty-five day period had 
expired. 29 C.F.R. § 1614.105. How the Plaintiff would have learned that the EEO 
office contacted Mr. Wainstain about his formal complaint is not answered nor is the fact 
that his non-selection occurred the next day. 
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It lias been a "generally accepted principle that the scope of a Title VII lawsuit 
may extend to 'any kind of discrimination like or related to allegations contained in the 
charge and growing out of such allegations during the pendency of the case before the 
Commission.'" Nealon v. Stone 958 F.2d 584, 590 (4th Cir. 1992) citing Hill v. Western 
Electric Co .. 672 F.2d 381, 390 n. 6 (4th Cir.) ( quoting Sanchez v. Standard Brands, Inc .. 
431 F.2d 455, 466 (5th Cir.1970)), cert, denied. 459 U.S. 981, 103 S.Ct. 318, 74 L.Ed.2d 
294 (1982); see also EEOC v. General Electric Co .. 532 F.2d 359, 373 (4th Cir.1976). 
Retaliation for the filing of an EEOC charge as discrimination may be adjudicated 
without prior exhaustion if the matter is "like or reasonably related to . . . and growing out 
of such allegations." Malhotra v. Cotter & Co .. 885 F.2d 1305, 1312 (7th Cir.1989) 
(quotations omitted). Though Morgan and Price may have narrowed the application of 
the "scope of complaint" as to subsequent acts, courts have not wholly abandoned the 
theory that reasonably related acts may be considered exhausted. 

Specifically this context allows Mr. Spelke to include retaliation that is not only 
reasonably related to the claim but a direct byproduct yet makes sense. Morgan promotes 
timely filing, notice and judicial economy. To require Mr. Spelke to file a new complaint 
of retaliation where he is informed of it through the Agency's investigation and to seek to 
preclude Mr. Spelke from being able to bring some claim on the basis that he should have 
raised a claim, he was unaware of, defies logic and prohibits the Court and the litigants 
from resolving discrimination as one discrete whole. What was not a separate and 



'^ Parisi v. Boeing Co ., 400 F.3d 583, 586 (8th Cir.2005); see also Shelton v. Boeing Co.. 
399 F.3d 909, 912-13 (8th Cir.2005)("[t]he proper exhaustion of administrative remedies 
gives the plaintiff a green light to bring [his or] her employment-discrimination claim, 
along with allegations that are 'like or reasonably related' to that claim, in federal court.") 
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discrete act by the employer, but merely belatedly disclosed proof of impropriety, does 
not make a the claim of retaliation separate from the adverse action itself. 

Romero-Ostolaza did not examine the impact of when the EEO office's federal 
sector complaint process was the cause-in-fact for the retaliation, and when the evidence 
or knowledge this cause in fact, came to light only after the time period had expired as a 
result of the Agency's own investigation. Morgan's principle seeks to limit the 
application of the continuing violation theory in the context of discrete acts certainly may 
have valid application in the federal sector. Plaintiff's counsel does not dispute this. 
However, in this case, the retaliatory acts arise from the federal sector process itself, and 
the communications which in fact caused the retaliation were not revealed until after the 
time period expired, thus, could not be known to the Plaintiff. 

The Court has refused to read EEO regulators to promote absurdity: 

"[T]o require the employee to exhaust administrative remedies as to each weekly 
denial of time off would seem to put an excessive burden on plaintiffs. Instead, 
the employee can file a charge when the initial, /waZ decision is made, or after the 
other, later acts, so long as those acts are independently discriminatory." 
Coleman-Adebayo v. Leavitt , 326 F.Supp.2d 132, 138 n. 3 (D.D.C. 2004). 

In this case, the retaliation was part and parcel with the EEO allegations - it was not a 

subsequent act and it was not "independently discriminatory." 

The non-selection of Mr. Spelke on December 7, 2005 for the position constitutes 

an adverse employment action under the anti-retaliation provisions of the Rehabilitation 

act of 1973, the ADA and the ADEA. The unequivocal evidence, now known, is that the 

Plaintiff's EEO claim was the chief catalyst for his non-selection, and thus the Agency, 

by its own admission, had notice of the potential claim of retaliation, which it identifies 

as "inappropriate criteria": 
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Indeed the Agency stated: 

"Please be assured that the hiring decisions in our Office are made for legitimate 
non-discriminatory reasons based on the needs of the Office and the individual 
merits of the candidates. We have review the circumstances [Spelke's counsel's 
letter invoking EEO protection of October 6, 2007] of Mr. Spelke's application 
and determined that neither his age, his physical condition as referenced in his 
letter, nor any other "inappropriate criteria" were factors in his non-selection." 
SeeDef. Ex. 13. 

The Agency, however cannot deny that during the Plaintiff's federal sector EEO process, 

that it was unaware of the Plaintiff's protected activity. The EEO Complaint process 

revealed that the Plaintiff filed a formal complaint, which triggered the non-selection the 

very next day. PI. Ex. N. Accordingly justice and fairness require that the Plaintiff be 

permitted to pursue a claim his claim for retaliation, where the retaliation occurred 

during, as a result of the formal complaint process itself, and where the discovery of this 

fact was not revealed to the Plaintiff until after the time to amend the complaint had 

passed. 

D. Evidence Supports a Finding of Causal Connection between the Plaintiff's 
Protected Activity and His Non-Selection. 

The Agency disputes that there is a causal nexus between the Plaintiff's protected 
activity and his non-selection. The documents speak otherwise: 

Plaintiff sought EEO Counseling because the Agency would not process his 
application on October 28, 2005. Def. Ex. 9, Def. Undisputed Fact \ 8. On December 6, 
2005, Kenneth Wainstain received notice Mr. Spelke filed a complaint. PI. Ex. N. Mr. 
Wainstain directed that Mr. Spelke be denied the position the very next day. PI. 
Undisputed facts 18, 19; Def. Ex. 12, 13. That letter addressed, specifically, the claims of 
retaliation though the reference to the "improper criteria." This circumstantial evidence, 
standing alone, is sufficient to sustain a violation of federal discrimination law anti- 
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retaliation provisions. Indeed, it can be argued that the Plaintiff has fulfilled his entire 

burden with this circumstantial evidence and temporal proximity between the adverse 

action and protected activity. 

IV. CANCER AFFECTS A MAJOR LIFE ACTIVITY. BEING 

REGARDED AS HAVING CANCER IS SUFFICIENT TO HAVE 
STANDING UNDER THE REHABILITATION ACT. 

The Agency next contends that Mr. Spelke, as a victim of cancer in remission, is 

not entitled to protection under the Rehabilitation Act because his cancer is not a 

disability that affects a major life activity. Under the ADA, the determination of whether 



'^ The "causal nexus" of the Plaintiff's claim of discrimination is satisfied or is at 
minimum, a matter of disputed fact. Temporal proximity is often found sufficient to 
establish the requisite causal connection for anti-retaliation provisions contained in 
federal employment laws. Gleklen v. Democratic Congressional Campaign 
Committee, 199 F.3d 1365, 1367-1368 (D.C. Cir. 2000) citing King v. Preferred 
Technical Group , 166 F.3d 887, 893 (7th Cir. 1999); Kachmar v. Sungard Data Svs., Inc ., 
109 F.3d 173, 177-78 (3d Cir. 1997); Shirlev v. Chrysler First, Inc. , 970 F.2d 39, 42-43 
(5th Cir. 1992) Anderson v. Coors Brewing Co ., 181 F.3d 1171, 1179 (10th Cir. 1999) 
(observing that one and one-half months between the protected activity and dismissal 
"may, by itself, establish causation"). Moreover, "[i]n the failure-to-hire context, the 
employer's knowledge coupled with an adverse action taken at the first opportunity 
satisfies the causal connection element of the prima facie case." Price v. Thompson, 380 
F.3d209, 213 (4^*^ Cir. 2004) citing Williams v. The Nashville Network. 132F.3d 1123, 
1132 (6th Cir.1997) (finding causal connection where secretary forwarded plaintiffs 
applications for further consideration prior to EEOC complaint, but did not forward 
subsequent applications). The causal connection component of the prima facie case may 
in fact be shown simply by establishing that the employer had knowledge of the 
employee's protected activity, and that the adverse personnel action took place shortly 
after that activity. See McKenna v. Weinberger, 729 F.2d 783, 791 (D.C. Cir. 1984) 
(causal connection established by knowledge of employee's protected activity closely 
followed by adverse personnel action); Grant v. Bethlehem Steel Corp ., 622 F.2d 43, 46 
(2d Cir.l980)("[C]ourts have recognized that proof of causal connection can be 
established indirectly by showing that protected activity is followed by discriminatory 
treatment."); Rutherford v. American Bank of Commerce , 565 F.2d 1162, 1164 (10th 
Cir.1977); Moslev v. General Motors Corp ., 497 F.Supp. 583, 589 (E.D.Mo.l980); Minor 
V. Califano, 452 F.Supp. 36, 42 (D.D.C.1978). See e.g. Mark S. Brodin, The Demise of 
Circumstantial Proof in Employment Discrimination Litigation: St. Mary's 
Honor Center v. Hicks, Pretext, and the "Personality" Excuse, 18 Berkeley J. 
Emp. & Lab. L. 183, 187 (1997). 
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an individual currently has, has a record of, or is regarded as having a disability is made 
on a case-by-case basis. The Agency offers no proof about Mr. Spelke's disability, and 
only self-serving statements by the alleged discriminatory actors that they did not regard 
Mr. Spelke as disabled. These statements are contradicted by the two persons who have 
personal knowledge of Mr. Spelke's condition, Mr. Spelke and his treating physicians. 
PL Ex. A, M, O. 

A. The Two-Steps of Proving "Disability" 

Whether one suffers from a disability, and whether that disability is covered by 
the Rehabilitation Act of 1973, is an issue of fact which requires proof. Toyota Motor 
Mfg., Kentuckv, Inc. v. Williams , 534 U.S. 184, 194, 122 S.Ct. 681, 690 (2002). To 
qualify as disabled under the ADA's definition of disability, a claimant must initially 
prove that he or she has a physical or mental impairment. See 42 U.S.C. § 12102(2)(A) 

The test is two-fold, merely having impairment does not make one disabled for 
purposes of the ADA. Claimants must show that the impairment limits a major life 

1 7 

activity. The Plaintiff's cancer sufficiently impacted a variety of major life activities 



^ See Questions and Answers about Cancer in the Workplace and the Americans with 
Disabilities Act (ADA) available at http://www.eeoc.gov/facts/cancer. html#_ftnref4 (last 
viewed on January 16, 2007). 

^^ See e.g. 42 U.S.C. § 12102(2)(A) (2006). Examples of "major life activities" include 
"functions such as caring for oneself, performing manual tasks, walking, seeing, hearing, 
speaking, breathing, learning, and working." EEOC Regulation 29 C.F.R. § 1630.2(i) 
(2006). The Interpretive Guidance to the regulations further notes that "other major life 
activities include, but are not limited to, sitting, standing, lifting, [and] reaching." 29 
C.F.R. Part 1630 Appendix § 1630. 2(i). The Commission has also identified "[mjental 
and emotional processes such as thinking, concentrating, and interacting with others" as 
examples of major life activities. EEOC Compliance Manual, Vol. 2, Section 902, 
Definition of the Term "Disability" (March 14, 1995) ("Compliance Manual") at 902-15. 
Sleeping has also been recognized by the Commission and numerous courts as a major 
life activity. Such proof would require expert medical evidence rather than the conjecture 
of Agency attorneys. 
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and thus is a "disability" under the Rehabilitation Act. This is apparent from his own 
affidavit about his condition, and from his medical records. PL Ex. A, M, O. More 
significantly, the Defendant has not proven that Mr. Spelke's cancer has not impacted a 
major life activity, which is a burden it must show since because it is not contested that 
Mr. Spelke has cancer. Fed. Rule Civ. Pro., Rule 56. Thus, at this juncture, the 
Defendant's argument rests solely on the baseless accusation that the Plaintiff's disability 
of cancer does not affect any recognized major life activity. See Motion at p. 5 citing 
Shelborne v.Ruvnon , 1997 WL 527352 at ** 3, citing Celotex 477 U.S. at 325. 
B. Agency's Flawed Analysis of "Disability" under ADA 

The Agency's "analysis" of Mr. Spelke's disability misses the mark. In the 
motion, the Defendant claims "Plaintiff cannot establish that he has a physical or mental 
impairment which substantially limits any major life activities." The Defendant then 
cites Mr. Spelke's affidavit, which claims he undergoes regular treatment including 
chemotherapy for his disability. See Def. Ex. 1 at 1[ 14. The proof simply does not match 
the claim. 

With treatment. Plaintiff has demonstrated that he can perform the job, despite his 
cancer. The Agency does not contest that the Plaintiff was unable to perform the 
essential functions of the job but argues instead that the Plaintiff's cancer, which was 
subject to repeated chemotherapy and other treatment, is not an "impairment that actually 
limits a major life activity" because it is being treated (successfully). See p. 14 of Motion 
compare PI. Ex. O. In essence, the Defendant callously alleges that the Plaintiff's cancer 
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is not a disability under the ADA because Mr. Spelke has not ultimately succumbed to 

1 o 

the terminal illness, or because he has not suffered a marked deterioration. 

The Defendant's position assumes, incorrectly, that a debilitating, life-threatening 
disease, such as cancer, does not qualify as disabled if that person is in remission due to a 
medical regimen. In making this claim, the Agency's "reasons are flawed; it confuses the 
disease with its treatment.," Matczak v. Frankford Candy & Chocolate Co. , 136F.3d 
933, 937(3dCir.l997). 

The Agency also conflates two separate tests of qualification under the ADA into 
self-fulfilling conclusion. First, the determination as to whether an individual is 
"disabled" is a threshold issue; if one is not disabled, then one is not protected by the 
ADA against discrimination. Id. Here, the Mr. Spleke has shown he suffers from a 
disability, cancer. PI. Ex. A, M. The second issue, which is more fact-sensitive, is 
whether the disability affects a major life activity. Id. The Agency contends that Mr. 
Spelke's cancer does not affect a major life activity because he is able to perform his job 
as an attorney. 

Thus, the Agency promotes a Catch-22 analysis which would render the 
Rehabilitation Act a nullity. Since Mr. Spelke is a qualified individual performing his job 
well, he is not substantially impaired by his cancer. If Mr. Spelke was a poor performer 
due to his cancer, he would be disabled but not qualified. As explained by the First 
Circuit, 



1 o 

Millions of cancer victims may disagree with the concept that remission equals cure, 
particularly when millions die from second or third bouts of cancer years after the disease 
first exhibits itself. 
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"Were we to adopt [the Agency's] position in this case, a plaintiff would have 
to prove that []he is 'substantially limited' even with ameliorative medication— 
and therefore possibly unable to perform some of the essential elements of the 
job— in order just to be covered by the ADA's protective umbrella. The employer 
could avoid liability for discrimination by excluding the plaintiff from the ADA's 
coverage, without giving the applicant an opportunity to show that she is qualified 
for the job (with or without a reasonable accommodation), with ameliorative 
medication." Arnold v. United Parcel Service, Inc. 136 F.3d 854, 863 (T' Cir. 
1998) citing Robert L. Burgdorf, Jr., The Americans With Disabilities Act: 
Analysis and Implications of a Second-Generation Civil Rights Statute, 26 Harv. 
C.R.-C.L. L.Rev. 413, 448 (1991) (describing this as a "Catch-22 situation"). 

Such a cynical reading of a proactive civil rights statute should not be coutenanced 

particularly when it is proffered by the Department of Justice, which seems to have 

abdicated its responsibility to promote and enforce the Rehabilitation Act when it comes 

to one of its own employees. 

C. Whether Plaintiff Was "Regarded As" Disabled is a Contested Issue of Fact 

Lastly, the Plaintiff has presented sufficient information that he was "regarded as" 

disabled. PL Ex. A, L, O. The Defendant simply argues that the Plaintiff was not 

regarded as being disabled by those who participated in the interview process. See Def. 

Ex. 3, 4, 5 and 6. This is a matter that requires discovery and the crucible examination 

under oath by adversarial counsel. Thus, the matter is one of contested fact - not 

summary judgment. 

V. DEFENDANT FAILED TO PROVE WITH EVIDENCE THAT THE 
NON-SELECTION WAS FOR A LEGITMATE NON- 



DISCRIMINATORY REASONS' FOR NON-SELECTION PLAINTIFF 

The Agency argues it has set forth its legitimate nondiscriminatory reason for not 
hiring Mr. Spelke, in favor of seven other, less qualified, younger, non-disabled attorneys 
who did not invoke the EEO process. The argument is misses the evidentiary burden of a 
legitimate non discriminatory reason and is based upon incomplete and contested facts. 
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First, the Agency has failed to prove the existence of a legitimate non- 
discriminatory reason and a finding of a legitimate non-discriminatory reason requires the 
presentation of admissible proof, and the opportunity to test that proof on cross- 
examination. Second, the reasons proffered by the attorney-drafted, after-the-fact 
affidavits of the alleged discriminatory actors ring hollow, and only prove the pretext of 
the Agency's reasons for the Plaintiff's non-selection. In fact, the pretext of this decision 
is apparent from the circumstances of the decision, and the Agency's anemic explanation 
for the non-selection on December 7, 2005, which was based on no identifiable reason, 
except for the self-serving declaration that the reason was not unlawful. Def. Ex. 13. 
A. Agency's Fails to Meet its Evidentiary Burden 

To set forth a legitimate non-discriminatory reason, the Defendant must meet his 
evidentiary burden: "the defendant must clearly set forth, through the introduction of 
admissible evidence, the reasons for the plaintiff's rejection." Texas Dept. of Community 
Affairs v. Burdine, 450 U.S. 248, 255-6, 101 S.Ct. 1089, 1094-95 (1981) (emphasis 
added). "An articulation not admitted into evidence will not suffice. Thus, the defendant 
cannot meet its burden merely through an answer to the complaint or by argument of 
counsel." Id. at n. 9. The employer is "compelled" to 'produce evidence' that the 
adverse employment actions were taken for a nondiscriminatory reason." Aka v. 
Washington Hosp. Center 156 F.3d 1284, 1289 (D.C. Cir. 1998) citing St. Mary's Honor 
Center v. Hicks, 509 U.S. 502, 507, 113 S. Ct. 2742 (1993).The evidence referenced for 
the Defendant's position is exclusively hearsay statements of the alleged discriminatory 
actors. Fed. Rule Evid, Rules 401, 802; Def. Ex. 3, 4, 5, 6. 
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"[T]here may be some cases where the plaintiffs initial evidence, combined with 
effective cross-examination of the defendant, will suffice to discredit the defendant's 
explanation" Burdine. 450 at 256, 101 S.Ct. 1089, 1095 at n. 10. The standard of proof 
under Rule 56 motion is heightened, not lessened. The Defendant clearly has failed to 
make out his case that the legitimate non-discriminatory reason is an uncontested fact by 
substituting its own hearsay statements in place of admissible proof. Fed. R.Civ Pro., 
Rule 56. The lack of proof is compounded by the fact that the filing of this motion has 
deprived the Plaintiff from conducting any discovery in this case. The statements of the 
discriminatory actors are contested, on the basis of bias and veracity, and thus insufficient 
as a matter of law. Fed. Rule Civ. Pro., Rule 56. Because the "evidence" provided by the 
Defendant fails to meet its burden of persuasion under the law, the Defendant's Motion 
necessarily fails to meet the Agency's heightened burden under a dispositive Rule 56 
motion. McKinney at 1135. 

B. Agency's Notice of Non-Selection is Pretext 

To date, the Agency has not proffered a consistent reason for its non-selection of 
Mr. Spelke and, of course, the issue has not been put to proof. The Agency filing its 
motion, with untested affidavits of persons accused of discrimination is designed to derail 
the fact finding process and have the Court engage in a mini-trial, on inadmissible 
evidence, on the issue of pretext. Again this procedural gambit is improper and offensive 
to the procedural and substantive processes of the Court and to the rights of Mr. Spelke as 
litigant. Though Plaintiff should not have to engage in a pre-discovery showing of its 



'^ See Standard of Review and Unfair Prejudice to Plaintiff at p. 3. 
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proof, nevertheless, the Defendant explanation of its legitimate non-discriminatory reason 
for non-selection is full of holes even at this stage. 

A Plaintiff may establish pre-text in one of two ways: "either directly by 
persuading the court that a discriminatory purpose more likely motivated the employer, 
or indirectly by showing that the employer's proffered explanation is unworthy of 
credence." See Texas Department of Community Affairs v.Burdine 450 U.S. 248, 256, 
101 S.Ct. 10891095(1981). 

Mr. Van Horn's explanation for the non-selection was that budgetary constraints 
made it impossible for them to hire Mr. Spelke during the period of Mr. Spelke's 
application from July 1, 2004 to December 7, 2005. Def. Ex. 4 at I 8. Linda Goldfluss, 
who also participated in the interview, had no idea why Mr. Spelke was non-selected and 
even though she claimed she did not know about his allegations, she still "doubted 
strongly that such discrimination occurred." Def. Ex. 6. Mr. Lawrence's decision 
regarding Mr. Spelke appears to have been based on the "equivocal" opinions of Mr. 
John Fischer and Ms. Mary Lou Leary, two persons who were never in a supervisory role 
over the Plaintiff. Def. Ex. G; PL Ex. A. 

Moreover, seven other non-disabled, under forty-year olds were hired during the 
time the "budgetary constraints were purportedly in place." See Def. Undisputed Fact 
No. 7. None of these persons had invoked EEO protections. In addition, when these 
applicants inquired about the status of their pending application, a flurry of email 
correspondence was exchanged to make certain that the application "would not languish." 
PL Ex. C. 
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We should not lose sight that the Agency's articulated reason for the non- 
selection was that there were no positions available "at this time." Def. Ex. 13. Ironically 
a review five days earlier, on December 2, 2005, Mr. Lawrence stated that there were 
"still positions available at the Civil Division and that Mr. Spelke was being considered 
for these positions." PI Ex. A; PL Undisputed Fact f 20. Mr. Lawrence then, back- 
pedaling, claims the Agency did not hire Mr. Spelke because Mr. Spelke indicated to Mr. 
Lawrence that he wanted to travel less. Def. Undisputed Facts f6. His story changed 
after the complaint was filed. But Michael J. Ryan noted during the interview of Andrea 
W. McBarnette, that the applicant complained about having to travel. PL Ex. G. 
McBarnette was hired within five months of her interview. Def. Undisputed Fact "H 7. 
Mr. Lawrence then claimed his regards of Mr. Spelke were based on the "equivocal" 
opinions of Mr. John Fischer and Ms. Mary Lou Leary. Def. Ex. 3. PL Undisputed Fact, f 
30. Neither Mr. John Fischer nor Ms. Mary Lou Leary were ever in a supervisory role 
over the Plaintiff. Def. Ex. L. 

The Agency contends that Mr. Spelke was and is qualified for the position. See 
Def. Ex. 4 at II 25. The Agency interviewers stated that John F. Renault, 35 years old; 
and Andrea W. McBarnette, 37 years; and John C. Troung, 34 years old, were not 
qualified for the position at the time they applied for the position. See Def. Ex. 2; PL Ex. 
A. F, G, H, I, J. All the Agency interviewers stated that the Plaintiff was qualified for the 
position at the time he applied for the position. PL Undisputed Fact 11 25. in fact. Plaintiff 
was superiorly qualified. PL Ex. O. 

C. Improper Criteria of Age Trumps all other Criteria in Decisions to Hire 

The Agency declares there is no unlawful disparity of consideration between the 
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seven persons hired over the Plaintiff, and that the interviewers acted blindly with respect 
to the Plaintiff's age. Each applicant, however, was required to fill out a "use of 
controlled substance" questionnaire which identified their age and the date that they 
graduated from high school. PI Ex. H. Further, contrary to the Agency's claims, the 
documentary evidence reveals that undue special emphasis was been placed on the ages 
of those persons who were hired. 

The first line of each and every memoranda recommending hires for each 
applicant given a position enthusiastically trumpets the age of the respective applicant. 
PI. Ex. F, G, H, I, J. For each of the successful applicants, the interviewers noted that 
they were under-qualified and inexperienced in areas that Mr. Spelke was not. The 
determinative factor seems to therefore be the youth and vigor of the applicant not then 
actual experience. 

For example, on March 31, 2004 the Agency interviewed John F. Renault. 
Interviewer Deputy Chief Dan Van Horn commented that Mr. Henault "applicant has 
little relevant substantive experience." Interviewer Michael J. Ryan explained "I believe 
with time, training and experience, [Henlaut] could become an effective AUSA" and 
interviewer Keith V. Morgan explained "I believe he has potential." Following this 
interview. Chief of Staff Channing Phillips, in an April 21, 2004 memorandum, described 
the applicant, in the very first words, of the first line as a "33 year old 1995 graduate of 
St. Louis University" and recommended a hire to Roscoe C. Howard, United States 
Attorney. PL Ex. F (emphasis added). 

On April 2, 2004, the Agency interviewed Andrea McBarnett. Interviewer Mark 
Nagle explained, "[l]ike most large-firm associates, she has very little in-court experience 
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or other first-cliair experience." Interviewer Deputy Chief Dan Van Horn explained, 
"[ajhhough she has very good experience with the process of litigation, she has little if 
any substantive knowledge of the areas in which the Civil Division most commonly 
practice. Thus, if hired, she would face a steep learning curve at first." Interviewer 
Michael J. Ryan explained, "[h]er hands-on litigation experienced is limited and she seek 
an AUSA position to change that deficit." She also complained about having to travel at 
her current job. Following this interview. Chief of Staff Channing Phillips, in an April 
16, 2004 memorandum described the applicant in the very first words, of the first line as 
a "35-year-old 1992 graduate of Stanford University" and recommended a hire to Roscoe 
C. Howard, United States Attorney. PL Ex. G (emphasis added). 

On July 13, 2004 the Agency interviewed applicant Mercedeh Momeni. She was 
interviewed over the course of multiple days by multiple interviewers. On July 13, 2004 
she was interviewed by Deputy Chief Dan Van Horn. On July 14, 2004, she was 
interviewed by Brian Sonfield and Peter Uhmberg. Applicant Momeni interviewed with 
Keith V. Morgan on July 16, 2004. There was no memorandum on file to the United 
States Attorney recommending Ms. Momeni for hire. See PL Ex. H. Mercedeh Momeni 
(37 years old) Def. Undisputed Facts II 7; PL Ex. A. 

On September 21, 2004, the Agency interviewed with Benton G. Peterson. The 
one interviewer, who was anonymous, attempted to rate Mr. Peterson on a scale above 
the scale provided on the AUSA Application Form (10/01). The other two interviewers, 
Michael J. Ryan and Deputy Chief Daniel Van Horn, made strong recommendation for 
hire. Key to all interviewers was Mr. Peterson's prior experience in the Civil Division. 
Chief of Staff Channing Phillips, in a November 30, 2004 memorandum described the 
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applicant in the very first words, of the first line as a "33-year-old 1992 graduate of 
Marquette University" and recommended a hire to Roscoe C. Howard, United States 
Attorney. PL Ex. I (emphasis added). 

On September 17, 2004, the Agency interviewed with John C. Troung. 
Interviewer Lawrence explained, "[a]lthough his pertinent practice experience is not 
generally in our area (antitrust for example), his intelligence and enthusiasm for our 
office would enable him to be effective very quickly." PL Ex. J. Interviewer Brian 
Sonfield explained, "I do not believe he is as strong a candidate as some of the other 
applicants who have interviewed this week. He does not have any trial experience, and 
his civil litigation experience - focused on antitrust and corporate litigation - is not 
directly applicable to our practice." Id. An anonymous interviewer wrote, "he has no 
handled matters independently as would be expected of him in the Civil Division. Peter 
Blumber reported, that Mr. Troung "matched others interviewed." Id- Following this 
interview. Chief of Staff Channing Phillips, in a December 4, 2004 memorandum 
described the applicant in the very first line as a "34-year-old 1993 graduate of the 
University of Southern California." and recommended a hire to Roscoe C. Howard, 
United States Attorney. See PL Ex. J (emphasis added). 

It is clear from the Agency's own internal records that inexperience of the 
applicants rates secondary as to the qualification of youth. This is because, as Mr. 
Lawrence stated to EEO Investigator Olga McLean, the Division wants young lawyers, 
so Mr. Lawrence could "bring on board someone he could teach." PL Ex. A at p. 5; PL 
Undisputed Fact f 24. This is quintessentially an example where the Agency sought less 
experienced candidates, and championed their youth as a super-superior, non-quantifiable 
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qualification that trumps direct and relevant experience. This conduct violates the law, 
and goes against the very thrust of the ADEA. 

The purpose of the ADEA is predicated upon the congressional finding that it is in 
the nation's interest "to promote employment of older persons based on their ability 
rather than age." ADEA at § 621(d). This purpose, was recklessly abandoned when the 
Agency decided to overlook the qualified inherent with an experienced attorney, such as 
Mr. Spelke, in favor of the quality of "youthfulness" the Agency presumes is paramount 
for advocating the government's positions in court. 

CONCLUSION 

Granting summary judgment at this time is improper because 1) the Motion for 
Summary Judgment is procedurally improper 2) there are genuine issues of fact on each 
of the Plaintiff's causes of action; 3) the Agency has not shown that there is no evidence 
which would be contrary to the Plaintiff's Complaint which for purpose of this motion is 
considered true; and 4) the evidence cited by the Agency lacks evidentiary foundation, is 
hearsay and is inherently unreliable because it has not been tested by discovery and/or 
cross examination as required for an employer to prevail on a legitimate non- 
discriminatory reason. For any of these reasons, the Defendant's Motion fails. More 



The ADEA, in its very first section declares, "(1) in the face of rising productivity and 
affluence, older workers find themselves disadvantaged in their efforts to retain 
employment, and especially to regain employment when displaced from jobs; [and] (2) 
the setting of arbitrary age limits regardless of potential for job performance has become 
a common practice, and certain otherwise desirable practices may work to the 
disadvantage of older persons." The irony here again is that the Civil Division of the 
USAO-DC is the government entity specifically tasked with the protection enforcement 
and extension of the nations Civil Rights Laws. Depositions of the Civil Division's 
attorneys should prove truly revealing. 
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particularly, for the obvious bias and discrimination employed by the Agency against Mr. 

Spelke, Mr. Spelke should be entitled to his day in court. 

Pursuant to LCvR 7(f), Plaintiff requests an Oral Hearing on this matter. 

Respectfully Submitted, 
ROBERT A. SPELKE 
By Counsel 
WADE & BYRNES, P.C. 

/s/ Kevin Byrnes 



Kevin Byrnes, Esq. 
616 North Washington Street 
Alexandria, Virginia 22314 
Phone: 703/836-9030 
Fax: 703/683-1543 
Counsel for Plaintiff 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was hand-delivered, faxed, emailed 
and/or mailed postage prepaid, this 9* day of February 2007 to: 

Allen F. Loucks 

Assistant United States Attorney 

36 South Charles Street, Fourth Floor 

Baltimore, Maryland 2101 

Jill Weisssman 

Assistant General Counsel 

General Counsel's Offi9ce 

Executive Office of United States Attorneys 

501 3''^ Street, N.W. 

Washington DC 20503 

/s/ Kevin Byrnes 



Counsel 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBERT A SPELKE, 
Plaintiff, 



ALBERTO R. GONZALES, 
Defendant. 



Civil Action No. 06-1887 (RJL) 



PLAINTIFF'S STATEMENT OF MATERIAL FACTS NOT IN DISPUTE 

Pursuant to LCvR 7, Plaintiff Robert Andrew Spelke hereby files his Statement of 
Material Facts Not in Dispute in support of his Opposition to the Defendant's Motion to 
Dismiss, or in the Alternative, for Summary Judgment. 

1. Robert Andrew Spelke (hereinafter "Plaintiff or "Mr. Spelke") has over 
twenty one years experience as an attorney. See Def. Ex. 2; PI. Ex. A. at p. 2, O. 

2. Plaintiff's performance ratings have been uniformly outstanding. PI. Ex. 
A. at p. 2, B, O. 

3. Mr. Spelke has suffered from multiple pheochromocytomas, a very rare 
form of cancer, since he was eighteen years old. This requires constant treatment. 
Tumors appear and have been excised from his body. These tumors affect Plaintiff's 
ability to hear in his left ear by 80%. It affects the Plaintiff's speech because it causes his 
voice to "rasp." Plaintiff continues to take medication because the illness causes 
dizziness and light-headedness. PI. Ex. A, M, O. There is no cure for this cancer. Id The 
following persons who were involved with the hiring process for the position during the 
knew Mr. Spelke as had cancer and knew that this cancer limited Mr. Spelke' s abilities: 
Craig Lawrence, John Fisher, Mary Lou Leary, Channing Phillips, Mark Nagle, Kenneth 
Wainstain and Monty Wilkinson. At all times while employed as an Assistant United 
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States Attorney Mr. Spelke suffered from a hearing loss. Part of that time Mr. Speke 
wore a visible hearing aide. The loss of hearing and a heavy rasp in his voice are both 
resultant from cancerous tumors. During Mr. Sopelke's interviews at the USAO-DC, 
Civil Division, he wore a "medical alert" bracelet on his right wrist. The bracelet states 
on its clearly visible face that it is a "medical alert" and carried a highly visible universal 
symbol for the existence of medical conditions. The bracelet is specifically designed to 
catch the attention of the casual observer so as to alert such an observer of my medical 
condition in case Plaintiff should need medical treatment. PI Ex. O. 

4. Mr. Spelke is over forty years old and was born on July 11, 1957. PI Ex. 
A. at p. 1,0. 

5. The Agency deemed Mr. Spelke qualified for the position. Acting Chief 
Craig Lawrence (hereinafter "Mr. Lawrence") believed that Mr. Spelke "was qualified 
based on his background, especially as a former AUSA here [in the Civil Division] and 
his education and experience after he left the office." See Def. Ex. 3 at f 9. 

6. Deputy Chief Dan Van Horn (hereinafter "Mr. Van Horn") believed Mr. 
Spelke "was and is qualified for the position." See Def. Ex. 4 at 1[ 8 

7. AUSA Doris D. Coles-Huff (hereinafter "Ms. Coles Huff) believed Mr. 
Spelke was qualified for the position. Def. Ex. 5 

8. AUSA Linda Goldfluss (hereinafter "Ms. Goldfluss") participated in the 
interview, had no idea why Mr. Spelke was not selected for the position. Ms. Goldfluss 
claimed she did not know about Mr. Spelke's EEO allegations. Def. Ex. 6 

9. The Civil Division hires attorneys on a "rolling" basis. See PL Ex. A at 
116; C at p. 4 (Questionnaire of Robert Montague Wilkinson, March 8, 2006); O. 
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10. Mr. Spelke submitted an application in July 16, 2004. Def. Ex. 4 at *1[ 4; PL 
Ex.0. 

11. Openings at the Civil Division are not infrequent. PI. Ex. A; O; Def . Ex. 
3. at p. 2. 

12. During the time when Mr. Spelke's application was pending, seven other 
persons were accepted for the position. See Def. Undisputed Fact No. 7. 

13. The process of Mr. Spelke's application started on July 16, 2004 and 
ended on December 7, 2005, the date he was non-selected. PL Ex. A, O; Def. Ex. 4 at f 
4. 

14. On August 1, 2005, Mr. Spelke wrote United States Attorney Kenneth L. 
Wainstein (hereinafter "Mr. Wainstain") asking about the status of his application. PL Ex. 
A. 

15. On October 6, 2005, Mr. Spleke attorney wrote another letter to Mr. 
Wainstein which too went unanswered for months. Def. Ex. 12. 

16. The only time the Mr. Spelke ever heard any response about his 
application filed was on December 7, 2005, where the Agency stated that it had denied 
Mr. Spelke's application because there were no openings "at this time." Def. Ex. 12, 13; 
PL Ex. A. 

17. Other applicants for the position received feed-back when asked about the 
status of their application. PL Ex. C. 

18. On December 6, 2005, less than twenty four hours before issuing the non- 
selection letter to the Plaintiff, Mr. Wainstain received notice of Mr. Spelke's EEO 
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complaint from Agency's EEO Office. PI Ex. N. Mr. Wainstain directed the response 
and the contents of the response of December 7, 2005. Def. Ex. 12, 13. 

19. The Agency on December 7, 2005, disputed Mr. Spelke's claim of 
October 6, 2005 that his application was not being processed on the basis of his Spelke's 
age (7/1 1/1957), his physical disability (cancer) and/or perceived disability (cancer). See 
Def. Ex. 1, 12, 13. The Agency did not offer any reason for the denial of Mr. Spelke's 
application other than there were no openings "at this time." M^ 

20. On December 2, 2005, Mr. Lawrence was interviewed over the telephone 
by Olga MacLean wherein he stated that there were "still positions available at the Civil 
Division and that Mr. Spelke was being considered for these positions." PL Ex. A. 

21. Mr. Spelke filed his complaint of discrimination on December 21, 2005. 
Def. Ex. 15. Mr. Spelke initiated the EEO process in October 2005. Mr. Spelke's 
Complaint was accepted on December 6, 2006. PL Ex. A, N. The final decision on Mr. 
Spelke's application occurred over eighteen months after he submitted his application for 
the position on December 7, 2005. See Def. Undisputed Fact f 5 and Def. Ex. 13; PL Ex. 
A, O. 

22. During this time, there were seven Assistant United States attorneys hired 
into the Civil Division: 

(a) John F. Renault, 35 years old; 

(b) Andrea W. McBarnette, 37 years old; 

(c) Mercedeh Momeni, 37 years old; 

(d) John C. Truong, 35 years old; 

(e) Benton Peterson, 36 years old; 
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(f) Megan Rose, 28 years old; and 

(g) Kathleen Konopka, 35 years old. 

Without exception, each of these hires was 1) under forty years old; and 2) not disabled 
or regarded as disabled, and 2) had never engaged in protected EEO activity. PL Ex. A at 
p. 3., . D at Section 3; Def. Ex. 3 at f 13. 

23. The following persons were hired at the following times during the time 
Mr. Spelkes application was pending, and his questions regarding his application went 
unanswered 

(a) John F. Renault, 35 years old, entered on September 7, 2004; 

(b) Andrea W. McBarnette, 37 years old, entered on September 7, 2004; 

(c) Mercedeh Momeni, 37 years old entered on March 20, 2005; 

(d) John C. Truong, 35 years old, entered on April 17, 2005; 

(e) Benton Peterson, 36 years old, entered on May 1, 2005; 

(f) Megan Rose, 28 years old, entered on July 10, 2005; and 

(f) Kathleen Konopka, 35 years old; entered on August 21, 2005. Id see also Def. 
Undisputed Facts f 1 . 

24. Mr. Lawrence indicated to EEO Investigator Olga McLean that he wanted 
"to bring on board someone he could teach." PI. Ex. A at p. 5. 

25. Mr. Spelke was and is qualified for the position. PL Ex. A, O. All the 
Agency interviewers stated that the Plaintiff was qualified for the position at the time he 
applied for the position. Def. Ex. 3, 4, 5, 6. 
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26. The Agency interviewers stated that John F. Renault, 35 years old; and 
Andrea W. McBarnette, 37 years; and John C. Troung, 34 years old, were not qualified 
for the position at the time they applied for the position. PL Ex. F, G, J. 

27. During the interview process the Agency required, received and reviewed 
information about each applicant and when they graduated from high school. PL Ex. E. 

28. For each of the successful applicants, the interviewers noted that they were 
under-qualified and inexperienced in areas of litigation and trial experience, areas in 
which Mr. Spelke have over twenty years of relevant experience, and ten years of direct 
experience. Def. Undisputed Facts f 7; Def. Ex. 2; PL Ex. A. F, G, H, I, J,0. 

29. The Agency refused to provide a copy of the application and interview 
materials for Megan Rose, 28 years old, and Kathleen Konopka, 35 years old when it 
produced other applications to Plaintiff's counsel on December 20, 2006. PL Ex. K. 

30. Michael J. Ryan (hereinafter "Mr. Ryan") noted during the interview of 
Andrea W. McBarnette, that the applicant complained about having to travel. PL Ex. G. 
McBarnette was hired within five months of her interview. Def. Undisputed Fact "H 7. 
Agency contends Mr. Spelke was not hired because he did not like to travel. 

31. Mr. Lawrence's claims regarding Mr. Spelke were based on the 
"equivocaL' opinions of John Fischer and Mary Lou Leary. Def. Ex. 3. 

32. Neither Mr. Fischer Ms. Leary supervised Mr. Spelke. Neither ever had a 
supervisory role over the Plaintiff. Def. Ex. L. 
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A: '£ii^i.?^ i^s; rsir :ffid blfj^i^?;;* OEejT?fL":r>. ^f ?iK? Fs;?krs; l^i^!-:;^ S--i'4^> 







>\^V V ^^J^s' 



■k^--^':Aft 










i'^w^<;-J^Xf JO 



.iv:^i»:S.\:^;- 






s^vrr:^?^^' ■^li-i>^^:u.iti=^JL-i 



isri!^ s;=^^=■■i^^i^:=; ^s^3C-^:^-;hi?j:^-^ra^ti!j>:T^ini?^^; 



\- ■ ^'^■■■>:^> -S^-M ■:■<■■■ ^: . i'^-."^^ p: 






>^\;:s^;i?.^ 



.^Ik' 



.. .j,j^.r-^ — ._.. — j_. : ■■\v*w*Vvv:»; 



;L ?^x5jC-r:^\ 'i:^:^^ ^5r^tK 



■J?r. iiiriNJ. ;-^^i^i^T 



JV:..:^. 













i->>..±r-^.k.: 









iSilLiir^.: 



^ 
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iiiiiSiiiiSIi*3KiSJ5ajs«saKMIJ»S5i;i=J5«5!B5^S5J!MaSSS3^ 



J: 



i. fn^^^y^:'-^ ■,4^€^^p^i^i5Si;?^^ss-: 






VVAr^/ivJJ^VSA^^JJS^Ii^W^SafcMiiavrAV^V^V^iJMai^^ T i YW i T ?^^lg^l M UIIIi^i^^;?AVT%^T4TT^^^7J7Awiwivrl\'' 



%-^Ymu 



;i*^vri;i;;T:jji 



^■■-^ ^i;!;;rsT;!^ 









:n^W«S*^=^^v*i4;iHV-T; 



!7;3(SH:^?Kr?^i:.^-^*s^ 



■^ '''''C^^^C^ijSSi'*^'*!^!'^^ ;j;jSj5jIKS** ■ '^it "^ '^ '^ '^ 
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I -l^^dif^^r^Jv?.' !.? l^;n;*?.^CS! ri^srSi-'l :Jis.h!.-^!>^!?., yphi^il :i^L- r:ij:<: (iriLi™-.. iSSsi; ^ispi^iSS^S^;' .S^Sr^iSSii ^s: 



Cj^si:^ S.1 ?,-^t k?r:J^': ^!S!^if^¥ i.^Sjiii in^SlJ^S 1h^? 'ATi 



if?! ibc i>£|:!:ir-lsr£!iL ^^s^^Si^iai^iiii^.^Si 






^LKiii^T. ais^^ r«"JorjfSiSi;^ ^vjfiiiSJiiliHsri 






)> aO M^^^undri^ms 



■-MK^r::iKX*sEiii:5iE3!s?:; 



— -jAi/si/vurA ■ 



wi^^^iviil'^j^ 

















vL.^ir::.!|?L:^H V:L :J;;i;J y^rra-i^ffl ^^;jik ;:»j j:^^p ^: 












i^s^s-sv^is's- A?i;i:>.',ss5^^Jsiis^^s:s;r 



J, j. .TilUJm fc l ' .^. ' l ' l ' . ^ ijT 






^i%X 



is 






'-^iM^^iijHs;';? 



szrrvv^fi^i'ififfr.::: 



:vj;i:::.::::^-^-.:>--;:;S- 



X 



|!Risibg Off^iiwr^ Ctj^'.'sissii^'jjif'i! 
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f-AMJ a. ^ p^^ a5^aT, TWE .-v^ll EAIlSi^ 







S^j^jSf^:-; 



IS 







« L ^ Ar^^^f^^^'^^ib^i^^yfe {'>;s;:iiT:?;,^5!'!ii!!;gl I^K^^ilSJ 






f k_^,rV-T-^>'''''''^'''^'>^^^^<-^'>'^>'!^fV^^' 



X 




sss!; 






|j '■^ T-^?-jjiiK;igTTj{g; OC!kijil''-S( C ?>i?%g5i^ is ; 



!i«" :: ^: IT!-!:. iiri-^v^' ■■i"" 



■M^' < ^■"■^*JS\i^.^''!' 11^! 



^^^ ^rr-'JE^^^e^ 



■i^' ^^>*; ^■"t^^ :'i^> 



^■.v^^»'»'^M««»J^WJ K;^^^^^^^^^^^ H»' »'^^^■^^K^o>^ KO^.^^/'WH Wo^ v^A^AMy ^ ■^jjj.j-a^j.^j...^j 






T;iaS2iv:l™K23t;:±™!!S£l;i:^:;:ai.ii^^:i^£ii^;ii^^;:v!!!L^i^^■.viii::oi^J^^J:i:oi.l; 









vir!i-^!isiij:^SSi!i 



L\.V««*J^J^J*'**^"i{"'" S^^^A 



^Ki^SiiftK\:!X«;i!^;™!!a;:?.iviiai\;i¥v™!;:i\iii^^^ 








TiJRi:;BDt>ci;i^i^i^riN€^OFFic;^AiKATi>;o 



wir T TffliiSSsS:^;^S;^;;^iT;^i;7Lrv;?^^iiT;^^ =^"v^v"-^"^"™y^-^-^ 



-r 









i)^-^i1N;<T.t; 






4 T^^^rCi^jr.il-Tii ^i;>i: c'^w.^'. 









?<.■^i:^ 




j;Tisi-;;riw^.<; 






is l^'iJ.^ii'! 1^ :^;iViGi rfC*"?"^?. til;. 
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■Rd>^'^\. Stsd-ki? - FEI/D. f E2yO, Ft^P^ , i^h^i^bWO 



Di>^^ Ma. ^^ii^ii.piiM^l Mj.. Spdk^- ^!^fhyrr>'f^^ i^. a^K^^ss^^t^^iitg jiss^j^^. sa^c^ss^fisljy 






SI th?; S^:iUvi;t"r5: jyh%n^/< t€lr.f'i^$. 







c<?a 






^md ^iu5;e£i;iP^\^ cjf s; vi<iiiyr^'Ht^f^ Ojka;;;^ dfxi^tFs/iicLk^^i^ ^^ni-siiC'fi sfcs^rti^^ { 



ElfJH.i;^ ol l..?i?ij^i;^::si;i!: 












icsr??i^l- ^^m^tp, k^^'-^\% M^glU w=ii^i?:ss p:Xp^;At?s)ll a^-l;5«^n <>rvh^ B^^x^c Nsj\:!:jl:ic^ S^ci:;^!^ ^riM 






,cir;i: 



■ a^^i;s si^^ji-i^Jtt if^ : 



[l^-^-^.f-^h-emifel^^-S OBA'^iij 0^sii:\!^^lvsiA\s;-^% 




Case 1 :06-cv-01 887-RJL Document 7-5 Filed 02/09/2007 Page 1 of 4 



P\B.\fi^W& ExMhlt C 
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• rfffffffffffffffAv v v i ffj ^ ffj ^ ffAf:(fva *i (; * V'y * ''y^. ' 












T'*J5.^5i ^^I:^- ^iS^.hl 






"?fti Ts^X-s^V Sf'^ii^sTiis [S/U'LiSSA;' 



3y f;:ii: iJ-3(',% % |:j:^r Ef-^isa *2^^^B^f>'^ rft-?M-«S;*d ?^sii*:4««:^'i- ::!is-i?^s.aifti;4 , E^^* i.s4l^#t;s4 ^'^S' 
?.;!:s::::lls-L.-b;i^rt cf. li^'Zllvi.n^ 0<^X \^t^^^> shir ■■!^4P i«t -liat^ijJiH i: i.i-^g ?:<SS.' J^iJts ^S3?i^ ^;«!Xt w;<?fe, 



+.S ■."«■■■ -1 ^■^^■■^■yvf <y -f^f ■■ff^^f -fly 

ZiM 'i&^ld.i, ihCJfei:^ i^kXiS^jli?- 



a^^X i-:?* *; ?5 iy ^ Bi^^ f-i^^^i: i '^s^^f i^r>. SiO'x^r.-^.tS.i^y. 



yL:. i^:i^i^; 






5ej?t sSSii;*r ^1 2D^3: 



■JPCs-3, fs*! -S^SiS^iti S ^ilS- S^;^ Kiii-l^li 



lail^-Mifi^.^iS-, ij? :^ft'^ ii-.ii^ls:!^^ Us;«U^I^ y<5«y ^ii- :^*^?i^ "'ir.i. tis ai-ia* hiTi thst t'lL bis 



i^i;jLf:S*t.^e 






::^^>l tnyl'^^! TAa&SS t^^LJSAr 
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Td: Tl-^yliff, T'^jCssi! ^iiXiiJ^A; 



ghflEicail .ciisa] 



Ai,,, shall 1 call iti;?: dir=fTt;iy &E ^J:?--^^ ?h<; j^^^^ ^ *SCKSt:.jri> »jJ"iJ3 «i^r>V. b«? ^<f"iv; 
gals ^=4ri#r? Thant v\^i: fof- i^T>;jC ^ f:0;;ijlAii , 






Sjif^tiC.t 



r FSTiSB'S Bf^l^SSt.^.i??! 






ii^tt*!- i;* ^r. vhaKK±.^g fhilltsa^ iii$- ^iiii is LiKiiiJ; -isi' ^t^-it, yrdtftsi K!;iL.«s 



A^in,. I ape; jq: 



; Si Ji^^<li* .1 ?s!;^v;i"ia^ , 




^.Ju5Ei:!3iitC*3il 






^1 li'dij >iAi;1^ kijiri'ijf p^rM5> ^b^ ^i^fsf.ix's ieswss said i4;:?vi,«i5 ^i^t-h^-.f s^;^ 



*ii*ii***ii***ii**nii*iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii n ■ ■^■ i '" l ' l ' l ■'■ I'l' 



irt tti t m t ttii mu Mt^ t m t m^m m 



Illl fJ I JJ III } tll J IUU,l ^ m f , „ 



ll rii^ llliyillHlin U n ilWJ W ffJ W WMMMMili g 



'* i '*n*r t^ n* ut^u *n*n*n*n*n*n*n*n*n*n*n* u *n u n*nn u * u n uiiBuw 
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f.K\^-i.^\-n-r^i^ ly:- t::^^-^'t^%' ■;■■;?■*%■ tsir ^nt'i p-^jfltif-Fv^. 










^rn 



:,.l?iff 'jl- h-aS!" ■^-!t«<-:v^ir*'^« *S^?ia;f^Si?!3!^ 



fl ll U ll i) ll O H ll ll ll iili|'| 1 |ll 1 ll ll lllilliil'|i|||jllllll U IIIIIII II I U II U IIIIII| )I I U II U I fllMllllll^^ nj iiiiiiiipiiipi i 'Pi iJ ii iJ iiiiii ij i'iiii ij iiiiiiii n"" > ">i" ' i ' n I" mwii^iM 




TlllllimiWlWW^^ I I] || U II UUI] II II4III444I4II44H 
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Plaintiff'sEjclijbitD 
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l^gO r!Of?KSlLOIl'S liE^mMT 



A , AG€IMJ EP^WB FEimjm 



Ns^ni;: BMjrsfi A., b^^.i-c-lji-.i: 



Ji>b /St^rbs? tUJ-e^iS:^!:^;^: /M^lliik^ilLsi. 



Wl:p^i-. <ii Ef^ffi'^yyWj^X: V<^- D^p^J^'^^^li^^^Jii^ii^jj D3;ii^'EaJbct^^?ci5s^;Ji- Ac^^^^yl^i^EAj 












■ H'^ :■:■ lEV:-;-.; 



j^wt?^;.I^C-:'5:^?;^-^i0^r:T^^'^^^iH^r 



'^.-y -^ i" ..^ 



C^"C«H4jj:e-i;i-"D^:^Aatjr:t\^All^g??4I>is-^r^?T^!^^iv^fi'E^^^^tl^ 









D;i.v;Ni>nC;?; <^rFb:i:a! bljifvkw Til^^bH^^ A?:. Bfi^^iOy^^ 7, l^MB tl-ediix i^i^iivco-y^ 






Case 1 :06-cv-01 887-RJL Document 7-6 Filed 02/09/2007 Page 3 Qf 7 



1..-^ 



BA^mmABEE HM aum^u 



MiiXVUM: 















)$^ ]->\>^\j:C<^:'mi^ Hot;.r^il; -^y. i-^;:-;^; '.r-iii^r^'^-iTc^' iZ'Hi ]\:ikny:i- aysi^l ^\s^yp:iixByyi^i^Xi^y^ v 















sd-Jisul^jd >b> N<iv^?fi^ij?^f 22., 3^X^5, Tl^c-^'^liO C'^T^si^d^r ej:p^a^^;!24; tf; Ap hi-i; H:^l'5x44:^ ^^ii^i.n 






iJiVjl.^ili:^.. 
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■ ?■ 



1 









;;!;^'i^r; I'sisi rHi?ss;::^;s;:;i<i.:.t; "-^^Lir:! 3£. 






M '^'■■i'B J;v'!^: :^i^^C<:fcd ;^-^ *iO Alii? A. i;n C^'^hI X^V:5;is<j& iiE^i: ;^tiC;C ?;^;5 l^tes: kr^^^ij^yyi iidii|r ^i.i■iji^^■1;n■sj i^ 

^... ^ ■■ :■> .^-li ::*.-». ■<■::■?* k ■:■:■:;■<.■< -^ :.\.-V: : i.j.^_- ^KK■v^KT■■:■i^^iS».■^i hJi.:^i^ :.kx\^ y ;.ir.I ■x'4»f i^.2\n- i\.<^\* i.jC-iTk.Sx .:.Vxx ::;;: J:;r2:.iiA SiS ■ x ^- -^ ■:■ \>a-:x 



l^hsiiiishiisr i^;^;;^;^;!^^; ^k kh. ;; Jijj5i< jLii^ig B.I^Mli!S:Jj|ii^, 



^i^i'W 



Al^an^i^Y L.FAlTSAI USA(>IK::L Tdaplsci^ii^:^^ :l.^:a-yU-^sgS3: 



0:; K\iV*^|l^S' .2 






fill' I^^^aOSi 









ao; 



^52. 



^e; iJiis^j, 



:;^-;^ -^jiJJC: 



■i^^_ 



'■'!'■■': 



Siiiiisd LhiiL In^^Air^ liLiiiil h6 >»^C!?ke^:? sii>ix:l:]:i:=i:2: iit S-^in:- OS-^:0'I)C ^bi^ ^X;^^;\lK;i 









bil ^iv i:i>.^ 









ILsSAO-lK.;. Ii:}^^5^-^::i4:. liii- lk;l lh;ii AJ;- .b;i<; 



:■£■ :x xK^ ■:■: : y^r: t.y\.' 









th^r^r- S^:i: n^ii::|; i|Jl^j<: iblli;^:^;- j^ltl^^ ^iT^g. -DI^S^^S^ il^^d. T.iaSX h:^ 



i. IJ;i.! 



ms. 






SiK^ rjOll^?.:^;^?!t:ii? 
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O.A 



W^-m46\ 



xj-hri^n^ Djv^ri^^us^, is^ ;>> ±^ USAO'DCj liCJ-^'-e^^-^rj ^^isfsv^isk stNfr}ve^>t;r l4-t8,."^ODi?) t;^ g5,%;-? 
^^dii^c^l^ USA Wciinid;=-tTi. ii^ FAIJ:5?;\ ?bRI?^F; i-^iljtyji^ae \i )<^^^xmX w^ I0 b^-^e^i^t ^^- AF''* 






Jc;li;^i<;. T?^^:^^^! iB5-:^ar^ old .DSB^ 



ikiX!] 



^^Ml 



ii5.:HJifcs.it.:r<:.0^;^>::?^?1 



IS yO^-^ 




i^^^;, BOj> ^C|>Df?;i 






^\^:.?"iL 












ij^: 



\i 3Sf .wS™«« JS !'v4^; 



Mir 









^:^i.m : 



i gsqijiiv Bj^jt^j ^grvi ^g •giii^ Mr: 



^'«>^<-^^-: 



:Li|^A:^vHW^*|A;^ttkl;i^ 






J, iv'il D^-^I.S^i^ 



.Ml. Law.^jsc^^ 



J I f^. 



Ii;sl .^iij!!;;ir j i^sa^ ^., 2l^^ h^ 






^i.i Tf'^4^^^i^;!i^ SiH^S 



l^p.iivks ^i'vU V'iii.-^:! Viiii-iJir* iifjii '■iiiis; 
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. I 



/L.F^ c^^e^ Ixiii^ ^mQi: Hs k^ hk^Ti. M tbs; gym '■zV<'jirkkt,g CAiX ^i Ihe sji^itjt- Ijj^j^ he- did.. IM :i:Mi:d ^ij.^i 






I '''kh Hr?mJ:v^^s^v;CyjlVCivil0^vMc 



'f,ii.^ 



l^.'^^i?^' 



■!■::?■ ism-j-iiii^yK :-^ak!lj:;i:v^; yCfiiv-j^tv ^.™:KO:d afiti^ U:$AO-rC ?l-?t;(^ k\B^ U) ^^^^xlfffi^t fh^iXX 13:^;; 

i , ^ i .J .T J- ^ y ■■<.> >^' .-^" ^*r ^••■- • ."■ ^\ •• -x ^ y"< -. X 

■^\- J^?^S^ .'-^ ■■■X" ^J V>x>t:x^- "vn^'l-" V- i;Xp,^?.:'-_-^i!^x i yy.y^..->i..^ ^^^ A^.y -^ x^xv" x .-V -ix:: ::.^ ^..-i: > ft.: ^. :.>^\>ft. \yx-<Ay.— .L.if^jft-: :.v.■^ft^x^■ ^/xr\-ft.- ..^.1.: 



■J ...^ 



:c^, ^ irit-:s'hf:'y:. !^ h^id'Aiiii :ri>p!srvi.sLiji;; .^ti;<i; Ch^y cciJide -.^'ha 






k'. fx-V 



^"Si* ^<:i;(' ':'■ ■"J^i^:'^ ^ i-^ xx:^>:w ^v^<x ;j^ :v^ x* >v,x «;> -^.-x J^V" : ^ s>J'^^TVXJ■ r \xx ^^3^ \-' y^"^ W^^ iy±yr-y — ■■ >tt-'- J t- ' ■■ t-j -j ■ ■ 



;:* 



i;>i. ?i<> !>diev ::: Tti;i\? '1l^ iiidn't -^^Mt ti) i;^.>N:i^^ hxx lo- nj^r^tt, j-;x, ~ CK ^ ' l/i *. ^;' ;: > hj\ ^.j oj:^ i< 



\Kt-.f\' 



J tii~» I 



■ i'vs;" -^iXi.-,^. 



s! ",'^*, ; ' " 



^^>_; &'>:^ ir\n 



^h^^? 



'<-5sri;i^;; 



!^c -Xii^r^h'H. yt- Vm- il^TTi 



■^'Oivi v^>^.ii}i:Ji:' 












?d?i m$t4'^bM W tffirr^vsiF t^*] ?^t^;?^t?yiiirfti -^t - " 



I^c?<;s :.:Bas;?.b Ri^^C'^'^s;] : Moi 



m= AKmB^AUY^. MM^ m MitMn.. miB^. ^mm^ fMjcMS: ^m 
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S>%mMAM\ Of iNFimMM. EKSCIUJIIDI^ -.4"^ % ■■ 



E.i;;4i5:s]§^li?;iL a-ric^i^f>t '^'^.i; ^^sx^ii^yCi^E-l 



n^M.: mriMvm::^ m a:mnsm/m; 









iji:~Ci^ f.'i'l- lvi^-;;-s.^3;iJi 



OtTIc^- AdxisT;??;?:; 















S^d^kirt* US J; l.,v-u^i^t;fer 



^ 

^ J 

'■-'■v 
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Piaimiff'^ Exhibit 
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i:!-;- '.-.ri^i: 



U^ii o:-- 






/ 

./_^. L J.J ^-J i ^J:JiA^AJ.'^ 1 ^ ^ 

-y'^>^^\ /ff7- ^0^ 



L.M.- -V- J. * 






/ / 



A' h'o 



HiiV€; vou ^v^r- ;i:i:i^:- iiii.v oontr Oiled =^^i:;^Viini^t!/ 



^■is-i-^ijvtpin^ 



'^i/'vi/: "^i/ ^ -A ^ 



i:*i'<-Ei. s'^Aiiii.^iii'C^- 



Liii-c^^ ^T'irr-v ^^^s:-^ 






rx*-!;^ ^■uijt:tif;oii. first ^-is^-f^ 






^LA ^ ^ hit 1 

yearly' 






J Tl ^ Fl.^-^ ^\' 









5^1 c^ si^^!>« i.<^.;:^!i 






i^j )m: J?i d L=0 ^ ^ = i 



■;:i:^eE; sjbs^%i::ce lU.^t^d wt^fiikly ___^' iticpfiily 
Yearly Tat.ijl i^c.'Eibei: of i i.-^-e-ii- \^s&'j 

!"cod 



i:'iS<^^i; 
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■S^"" ■.^ ^. ^ ^ . ■\ ^ 'v.. i" \ ■■ ^■\ ~ ~h , 



:.. .. ... _. .."^ :_ . . . . . "^ : ..'■.■::■ .: . 



A'^.n'-... ■ TL^^:.?^.1".?^:v:rjv 



^ ... . y ' :■ .^. . _ ■<.. L. . . 



:. . yy'\ yv j\ yi- 




w v^^ .V ;■ 




_ \ _._ ___ . 






^-"-^■"= ■^^-' ir-jj^ 


!■■ \ :■; ^' < -^.i^ 


■^■.ii.-i ''■^.o- -1^ zi i:^ 7- r .-^."^ 




vv:^;- ^-'i: 



■^JS!?i> i'J^On; CSb^ 



i;iS ■:■■.? rri5ii;< ^.i ;>.-i 









<^:1 ■■';ii:^t;ti;;i 



L^C^ ^^.\ J^ 






J ^ m ;i mi-^.H- t' pj :■< ^l-'V"- 






X.:^ H- 
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^.^A . s s f . .A A. 



. €i -^^ :!■! . i'iZ.'S^ . 



t Cj.n: 



//■/ 



: ...i&.^Ji^. ...„ 






■i-^i-i-L^vif:^.-^- v^T^-^i -^^i^v ^s^.v^:^, 






. e. of arx;g^ ^y ^.n ^^jrjpj.aya-is of; 



J \. ■wl-.i. M Vl 4^ ■. 



i. 1^ :^^ ?j^.Cr~ : t:>^ ' 



A.fl.y r-.;-J^.li t h i-i V «. 'T'Jih.fli .^T]{i i j rs-:;.!*!.^ :i. ^.^.S i'S-'^ fe Jr-.; W .S i^ ^ : i^ i^.-*- S-^.?: ^ ■: OC^ 



^W^-'ii.i.. '5v.JSi ijv\ 



,. Ju. ^ ^ 



"'^.^ifl" J;."C ^2 x!^"^ .1. ! 



i t^:-1 ^^-i-: 



■ ^r s^J-.-cii =w.^^I iii.'C ^ i y'^. C S 






.yi "^^ ^- 



/■ 



'1;;:^K;: .^1 < . : ^^ 



:^ 
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■■,;ULi^i;-JL01^iyr^i: 
■^'F A ■'j<'.'''A'2'h:Z'LhBt' 



^AKj:; /ftiti' 



f-n'.Ti « i:.5s^, _/^-i, i5i^ r- n -^:.t f-^2 






. ^! "< il ■" li^ i 1. : 
.■ L" b 1 — 1 :■' 3 i ■) 

.■ V- -^ +■ J. ^- \' V^ ^ 



i2^^. -4fK..S.l. ... ..... 



Z£M, 



:m^ 



O 5 U '■- fi^ w 



^? -^ 



.^s 



L^V_2.. 



^ X ^ V -wc -^ . ^ . ^ . ^ ._ fc . . . ' . ~' , ^^ , ^^ ^^ — -^ r^ ^...K ,- £ ^**-^ 



i. o^:; 



:^..-.j^^=^ 






;:fii. -ii : 1. :■>; ^ .:.:.'"■ ;;. j^.-^rv— i.T :TLi 






;0c:ax^-: 



)1ihti^ 



70 ar 









r>t,t~i-.:- ■.■\i:^:i::^ i^'r-.r-A. f':-;^^'^ -.i'J^^^C 

vsarlv _ . ^i 






iJ^ii 






J. 2.jt i ^'"^ ^ JL^ .^ ^ \-\ ■ja'' ^\i 



Li^s;.*; ^ub^fe.sj'iC 









w. *_ w. -^ ^, :■ ^■^. 



■^ ^^^ti^ i^Elplf* 



^ujt:bivr off. 
|:i!ls? i. s^.- 






:Q^;i J 0*. J 
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\- "^^ c 



. :^.i.v- ~ ..y ;■■: ;v : V CiV: ■.: r -^ i; v; : ^^ C" T " ^ '■;■?■ i.iik-1 O ^ ^iV^V ^ -^J i - '^ ■ ^' ^"> '1 ^:-: V li -^ ^i^ b ^X :i t: C !■: 



:i:;j^-^ 






"i" V"^ +■ ■ - "i^ '■ "V -"^ "^"^ : \ . ■ ■< "^ >~ ■ A ■ i ■ 'J~\ T\ r "^ "^ "^ . "I. "^ "r J*^ ": ■■ . ^ ' "^ ' " ■■ i"^ ■■ ": "r* "^ "^ "! r^ ^ ■±^ ": . ?^ ":' *'.'^ .""■'h": '''■"?'■ J"^ f" . i^ f ill " i"^ "^ 



your arag U;?eVsl i?^.g,,^i^t h^i;-? ^jIotiss nt s^^yi privstc^ pariL^?:^ C3"lb- 
■ .i s^ t *pl t* ! , <?,■ [,. :, ■?< X ^ ^- pu ij V 1 H > 9 4; t ^^ ^ r i ng £■ ;. c t.c . ) „ Tb^ t i--^ i; rrr it-t: lo-u shoi. i .1 ^ 

^ .^ u "Lf J_ 'J^ ^A- Vt ^ iir ■. ^ Va"!-^ v. ■: ^ 

■" '^'^: ^-.. ■^' f .■^ ^'^^ ■^"■^^"^■^. t' -i^ .-^ ■ ** ■{ 'r-iv^. A : !:f; ?", p- ^ " r^ t1 % ■: ^"^ ^1 Ji / ■■ ii O. -^i. ii ^* V' i ^ 

■^ '^ s*. ■L--^-\ -^ --v ^ . ■■^ ■■^ J^v X-- h ■■ \^ -.r. ^^S. V- ■■^ ^f- V^ ■ ■: ^ *■ r-- * ^ ^- ■ ■ . ^T I. V / . v\ ■\ T ■ " ■ r^ ." V' ^'' " ^"■ *■ l? r 



!gf> 2 oil -i 
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^.-■. - -i. ^_ . ^ -^ ^-_. ^ . - -^ ^..- — .-* ^. . ^. .. *■ 






■■^;- VTT^r? thv--> o-j.v tviLC*; ■;■ v^^c;^:■ ^f.t.er c^Ui^y^. . '-itC-J . 









:- >■ < i i:; V ^ 



■■■^ ^ \-\^ J- ^ 



1': -: ^i > 1 1 iv^g ;U. -^ 5! e . p v =■ ^^ t: i: s ic; :■ , . i ii^-^v< ::>! L--. ^: i; <;i o. f ■ s; s 1- '^ &£ d ri^9 c: by :; n c:op:][. oy s.^ ■ o : 
D^psTrl-TF^nt <^f. J^^tl^^ policy -.r-soLi.rfxT^g d-urr-rclstcr^ ictivitv. 






i.^r.^3tjjr 



— ^■■ 



/ 



/ 

■■— /■ ■■■■■ 



P?.r. 
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v-io- :;.■■ .-^.v.-- ;; .-■■.-■^if'-^'jj^-r V "^ ^z i^ ■■■■■Li t\-.-- ^r > j^ 

■w ■ ■w ^ r ^ ■■j'-y.^-- 2^\y ^:.:—i\—i-„y ■_. v- j-' ■_■ a ±^-\-' ■- 



■n?.M^ MiMM^m..M^^^A^h^ 



'^ f^ f ' Ci ^ ■ ^ / 



'v'T^? ■^ 



S V.OD' .ATrENJ>ID 



-^■^v^\r^, ; 






YS^;::^^ Vf^-^ .AT'J.-iJK^^iiD I^aW irCj^OO;., (o.^f;-, >. ' y L: ^'.S L. i*:; ) 



/ffi^/ ,- /f£^:4~. 



i^ r 






■!-^.T."-ft 



^ i ^iT£^^: J._i.-^ m^ ^ ■'■ ^ i ■^- 



■2. i^* o 



i ?; f v;,r !il-!i t: 1 ov 1 ^t^ qu c J t c d . } 

M.irij(;^ri-$ P^v^ ij^hiit^uoif i;.ir:it -^goC ___ _ _■> hiamL-ir o-r 

I. i J .>! :^ E ^.t ir;.':; -c s n " c used; --^ e^i. 1 v , ii^^c- i : t hly ^_ ., ____^ > 

_C<;>^ii.iT^e ■i?=;1;:e sub^tiinc?' iiivst -^L&Svl _^_ _^__" ^ - s;Kw?:^b"^-j.- of: 

ti.rsis.s ^■■yDSt-^.^\c:s^ w.xa-id ^'^skXy ____ ^^ ^;0*-.r.ii.iy , 



■y- ^•■y\ : i -u-^ :-. — t - "^ t" H- ■i ■t^ .— .-'j ^^ ■^ ■■—!.■■ ■I^ ^ ■■ ^ J:; ■'■^ ■ T^ "■^"IT: i~i^~^ ^"^ ■^i i 

X--^.^^-^^" ^'■ii■^_^'w >:i ^■^X' ill vvL-i- I v ^ ^ ^ *. "^^ >■ ■.^ir.^-.y ^ ^^ ^^^^^ ^ r^w^^* "" i^ ■-?:'.: ■^■^ i. .^ -v 

OLfior Date:; vU.b^ta.-iCr- ib'^^- i.:??se5 





. ^n--!^b6r or 


,; ^. r^^ ■^^ Y" ' 

r of t'lT;\€:« used 


Date Lt;^s 
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^_. . . I^.A . . -_^-L_ . ^ -M. J . L LJ. - . .: . ^. . -L . .A >_£ _ L . 



T.^ T Tr-:-- -^ -j^ J^ ■ ^-■: ■•■ -.■ ■< -i-i. ^^■ ^. ^.^ ^ < -.^ . ^ iw ^- ^^ -.^■^/l■ ^< ; ^■■ -j/. ^ .J. A ■-. \,. -^ ^ "m/J- ^ ^v-l h ■■-' u "^-l ^ \mA V^ ^. t.. L 1 V^T-. 

.L ^.-li-j-v* i 2±...^ . *l^_..^ ^^ \. i i.... _^\i .i. ^. ^- ^..ii^ tt„v^ ■*^^^- ^^K*i -.v ■■ -^ ^ ^ ■_■ J ■- fcvv* ^v J.^^ i -w-i. ■ J ^-^ ili- L^i "^iiyj ^S . I 

■^ < '^' -r^-^ ~ ^ .-T > - r ■:.-.■■ ■L-' ^vvr ^ -Vv^^ t" i/- ^ \ "■. ^ yj ■■ < v^": : If ^ i; ■■_:■"■■■■ -^ ■■ ■;^ '^■' "v.'^ f^ ^ .^y-^ "^ "=^1 r~h 



^ i -ic l:;i] ic^ jisrt th^ q:;^^i:rlty of -^"^vtCvJ used fi;,9.,- cnc isiirij.siijvi/i 
^ig!^ro*-ts^; an.e or -^vo y^^St^/ aff c>f iiCinsoiis; else' 3 ■Eisri j.visn^ 

C T^ 1 c s ,^ iS -i;L ^^ -s oS ':. i ;i-d i *_ ! or; j*. 1 li; ?.i*h «: ^.. ( s \ S f. fi ^ f;:^; t^ .q r-i r \^ , i 
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,^, - .; i ■;r: r iv-^ f :]:^t "^ ^r ? ^^ O J! c'. " ^ ^i V ^v. =1^ -i". Uj icii ■ C/" XV ■ ^v > i C "^ ■ ■ ^ ^r^^i:": i_] ; , r;.0 r."^ ! ^ \ v f .^i^- 



^^ V. L.> y i-. .y. ^. -y :_ J -^.^ ^ : . / ■=_ k i. -.^ _ ^ j -: \.- v v ^■ : a ■ ^ .\ ' ■ ^■ v ^ ^ - "^ ^. ■ ;■ ^ ■ ■ - 



.. JilA. 






i^f; ~::S r Li!--: ~i .■■■! ^^ ci r ■. .- ^s-.-^ -.: i r. ti xj^.li \~: y- r- ?. g.^ rd ir>q dn: y ^ire J.^i 1 1; ij i"^.<:"t I v"i t y <. 






l^^^;^,;^^^ >^' ^^^^^ y ^ /^- .. Of 






3 ::i 
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^AKS _^1^:..: ■........: :.. ^■^•\:^- ^'f- ^T'^TF 



^1^^ 









/*" i' / i'f ■? -f 

, < / . / s ;^ ^9 ,'^ 4- 






c/r/^"^^ ^^^, /■ 






\^- 






J^:D D:^te :5.ub-s;-f ^--jc?^ iiiv^t.. u^^d ^ _ _ _ _ _ _ _ _ . h'^iTitbe'^ ot" 

.i: .1.3 as suiistii^.c^i ij::i^^.c^' vei^KI.y * j- ■^■{[ij'-tls-ly. , 

yiir.j^ilv ..„_...,...,...,■■■ T'lit;:;.! i.Uisiiji^- .Oil LLi^ji^i; ■^^liu. . i>.L:Lis; ILsjiti 



^i^^fi^ 1 ^ti^ [^ 
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■liy-i f;'->i'L i 



- -y ■■■ 



, : :.h\- .■ : \^ 



^ ^— ■: ■ ^ -^ : ^\ =■■ -J ' h ■ 



jr.:L>vx:jt ^ir^^ 



::o.(:^- Ci 



_r- ? ■ ^ V 



i .? SiV ?^ y - ■ ^ ' - ■^' *i i" '^^" s r. r= r^,- J ■!'. ?j i?.d 1 ?■. - ^ix ^^ -" t f-" d 






■ivk Li^S \.i 



'r[riit\.ii iW.i 



Li ^ -^ I'. ^ i t'\': 



:si%""ca v;t ^n -ir 



m' ^. u \^ ^ t W.A. ^^ J. .L ^ j^ ji: \ii ^^'l'I' 



^^'l'i'^ll.^ i.^^^ : 






w : Jil -^ i 



your -lir-Lig i:ses;S) (si.';^.; i^i ho-Tis iilor^S!,. ^t: s trie; 11 Kriv'Sfte; partis,';- ;-3— 10 



: \ ^- V- >^ ^^^^ K ^ ••'• jr. j^ v< ^ •<. -r. ^^ vK j^ -A^ UA 






r- r,--t^ ,- 



,r^\./Sf &1:c-| . TL.fit.- LiikSOirli^^tuCfSf ^h^ 



liJ.iii; 



\ i3 .L ij ii ii*i-j ■^y. 1^ 4i ■£! Li*i n i: ^ iiy ft ^ ^'d ^u^^ ^ ?t ; ■ s ^^*>v:| ( i' 









of ^O^LiOOhG; &.ls^* 



kS ii-t-ij:, 



L.;^y;i?u 



(ij i i*ai; !* M !:.i-j i;?-t 'i^idd r^: i. c^?i J .^he^"- { .^ ] i, f r;^o^ ^ ^-.^r y . ) 




:■» iiiF 
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: .: |-^ . : ^" ■: : .:^ .::. "■_: 1^- '■■'■ ': f-'x . : .:\ i-' ^ Jft ' ' '. "■.'■' ■/'^ i^^' 



<V- 



■■■/::: i ■■ V^ ;■> 



'■^■>l 






C-.'::(-iiS:^i,'i::i.\Y-.A'. '^.. 









: /—.■■■ 



4 / <' ,-^ 



,-.Ay.Ay.Ayji\,Ji\ 



^ ■ — ■■■■ ■■■ \-v ^^ -^ ^^ SA "x^^ X" ^ ^^ \^- .^ ^^ ■.■■..^■\- .\ .^\. — ^ ^.^ Si^ y 



Sr^ ^?S-rs.:.g:i-t^T-: .^i^ 



CERTS FlC^^:.:f3h"; 



:h^?^ T K^^ve^ r<;-:^:;^ ^n-a ii"d::;tr5t.-;iri.H^ ^b;?- ai^' 



vtec-^ 






!a *■■ j^ .■^. ,^Ji 



C\ IV!^':v 



.-^■^ 



, L^J^ .-■ 



,'^^..,,,^i-,:,:. 



i.Sill^ v^.l' ; 



^Jk ['t'7 



^ ■. 
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virtr-rltojiiiJ loi: the- ^s^Ie^ -;a.ni!t^:-'turS; d : ^iir tbutiou or pois-^ii^ijlc-ri 



ptisiipiii) ,■ \it I.iri^s public ^:?3tth(^rir-g^j s.t;cO • "hs-t d&sc:-:,iL-Lio,^ ahi-ijl:-:! 
ci:r:^rct.t^s< etCol. 



"^^.qp- 1' o-i 3 
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nKKi 






D!^^ 







:ar^ '^m ATT^tnis^ m.Q^, ^Oivooi, [c: ,■{/,.;. .4.^73-1^^1; 



..n^i:j|^:i. 



<^X-^ 
















. FLQnt;hlv' 






Tg-tsI TiUJiibur l;i t.:.iTiss Use?: 



LSt 






S.^'-\' ■ ^ *^ ^ si V ^■- s. s.. A j:.'w ^v' is s*! j«v .Lift W ^ i-i i— ""^L 






Date Sisbi?t;^^-c:e ^.l.^?^t i^.^-^d 
ysDray ^ ^, 






_i Jisov: Lh.lv 



^l:-^i;er of 









F^^'^C; J. Oj 
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:':-. v^A : 



. : ■■ \ ^^ ' j^ ^ j.^ ^ ' ^ ^ j^ ' ^ J • • . • .-.':.. J... -. ^ j^ \j. •.. - •. .j^ ..: •. y v •. \ •. y i ** \ ... iv. y-- : . ^l ^ •. y-, .-, :. 



■V: 



tV-V- v-'^^.-!\>; t. h:?^rV ■'<■■ ^y *-:^': :■■?'■ ^ J--^^^ :^i f "t^^ ;■■ GOli.C\^^i.; <2''^ :., a i ^ 



£^ \. i'j^J ^. ^ 5f>*y O "^ V^ ^ '^1 riV ^.lJ ^.^ i ^. :. O * i ij' ^. ^ L" ^ ^^:.Vj "■ ^^ ^ 



< v■;.^ \~.: "^ o:, !<: r- vi 



r^<^\^ ?^j^:\'i-^. 



^ii-<:>ei::i^Lj.rj^ "a;.j.i^ -T^iitM^-r. 



'hss. j! .1 ^. f^Lj S4 ]: \Ii^«S , L;i^: 



; :i M IJ'iS 3: :!; S^ , 
















^ Da~^ 
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Pialotiff s ^xhibil F 



Case 1 :06-cv-01 887-RJL Document 7-8 Filed 02/09/2007 Page 2 of 1 1 



FOR ^ris DSVMrr op co^jjMmA 






_2. LEGAL ABlLrrY: Ho'^ bfi^^"* i^ ^-^ ^ppbc^rJ? ^i -Iti! ipvti-:^-^^ iSi^^kiftiv; sj!d qtid; 'r; ^<ip ^lsta- 
Ickisi^ f ^1 O.fi B^pki^J^iiLS iij^ii^ii^y i^iilyi*: Is^J^ pnA^J«jii ir^i; ide^^frfj iAefSs: t;?;n!ft A^s jT^^^wt^rE f- 

!^|_ T^^All^^ITY AND itIPC^;\IEi<l; Di-is jUi s^-pikiisl -^iiinica \;\;iijnL>ii isiiii:" Ais :;S ajipUfsri;;'*; 
riii^iST:.* ii; i:{iK;M?k;s2 i'jiffiii:!!^ J-e^Jiiiici? J>w-5 ^lif; Sipp!i>;^>3l K^SLil^^i^l? Qi -E^la" K'- fb? ^pplif-^?^^ ?i^-^^, 
'Aiili pT'.ii.c.'i-A-.^f: Ei^ii^^s? h fT:i^ im ii|:pHi£fj in Vfk/Lj^ yc-^ Jfeji Gomderis a; i isyi^^^i^ii^iX?: ai ^: office 

,iS^. iLNTEI^I-^Sr AKO MOTi V At ION: L^jss. Lp^iksi-j sh^-^S> ^■saa ^ t^s^L-i uis§ *??^£iisi^s£, cr is sc 

^t>;^jV4;;!i ^t :■^^if;kO ■-'i-= '^V ■i^-:=^kv\KA lUj^'t/'^!^^ pf^=r>i^:jii^(- ^^ii^^Hci-^y ii:^\'t:i it't 
S EFF^crj\T-f^£SS WrniOTEEKS; ]ii?pLi-'iiirdip?^is<^ssc:-' iL."3pso:-Li>idt il^ips^zf^tl "^^^hS 
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:^LFOTEi^llAL;-^-tl 



i\.'L\i-<K&i:r\ ^^i 



:;■-: :■": '. ".-^kt i-'i-^-:!' i'^ .w-.- .■■.\:'-:.\:-.'^.\ ■..■.Til^'i" — .-.■. '.y.^,'. .■.^^:; 'i .'. . :■' i.i 
^J■'■.^■^ ■* ■■ i^-.^ j.-^i^i^-^i^ i L:\.'iJ/K\i <Ai : 'i'\ iJj SJ.-: ■:^iA S^.-^ :.\ :<\ W ■?r\. 



aT '■-''' -iU ':hi i;:!.;i^JS«i 



i;-;-::^?:;^ 









.1 pp ITl II.- ^V f I' ■■ =Vs ^=- ■■-■■= - =■ -■■- ■■= ■= == %■■ ■== sv^ r-= -■;- -=■■■ - ■= -= -■■■ -' ^ V-- 



OVERALL R4IIKG 



TH-^-.^^ |#ri>Vid:i: ^ dis^iSiisd es^'^l^usiiis^ss ^1 Ib^ rtssi^s-iS fL^r v?:s-r bvi^lissri^^s; 









,£>^sfiJ&s^.,:S:^.:-;;:: 



f '...if 



.' ■ ■ ^ ■ 






.O-*^'-^ M-^i-^.<"c^fi^ xx^-fe:^-^-. ■ . ?;?^->s^i. 






^■i. 



jT?i.^:J'if^' CL^^:>-^'-i£>^ 



I 






f J^^^S^ 



'■^■^■i 






A^J^ 



r^'-^v^^iA^ruM:'..yij..: ■■.^~ v ^V jj^^j-i^-^ 



/5 ■>-■ ^-^ J 






:y:..:£ ^^.^ /iL-^r:!^.,cr,.iiA> 



/. 



;.<.. ^^■^-'^^''^^. 












i£ |=-^i- 



,^' 



A 









-■■ ^i ■.. 



^^ j^j^X.^'^'^''^ 
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PPnCE GFTHt^ UNiThU HIATUS ^VTTOR^iFV 
FOP THR TMr^TRiCT Or COiJ.'MBiA 






ff H^n^i^^^ J ^r 






n^.rcA 3 



^ O c^ H' 



l?.:'ii^KJNG CATECOkIES- 



^ 



^^' 






f^ 



<. 



idiiSi? C^^ tilt ^^^/Lic^ST S;',;-:^;.Tfi?]y ar^hT^: Jr^ai pT^'rF-iEr:.- STis*idiJit!;y iKiE^snl isv^n^s Art a?t;-«rs tG 



Kl^aWI-EDGi:* AND EXmBlt'SCF. 



-i: ^ppikjinS. ^:Svlfiitir:^if^^:a:!^ iftrai e^xpcr^nn 



JSi'i^lSiiliriV li5 ?€i4!5i 



V? ?>[ ri^itv*s;t:£ ;ir trs :L?:^^iLii:ii:' Is -Ji^: at;p:i:ai^S.£;: jstrtssg. ki. a fjar^iiula^ arti ^Lb;; 



bll i pini^y !i£ atftti i:;. ihi- c ;" 



rasposKS' rs^ qtiesTL^sTj?- j-?ie^ and rtststw:^ D^^cj; c^a srfiJi;-:;irTL ssiirs «isK:b-ie i-r flair j-- is sb* sn^^ksi^E ksIA^ 
ir^TEHEST AiND MOTIVATION: Jk-*^ as;^^:X^r[.:w:r=^v v^^st S:^ ■:;b;i:s Irifi^ i:xiscrii;Ttc;i, :i^ is !jt 

■ f?;p::^s* Ui i.hf::i dkiL2\kf;i Dii^ :iii|^iVbi::A V/ Jl siie si^^i^C^is: ^'^tiir^iil* -^f list c^ii Ki^L|:h;T' Cjti th* 
ippri;"*ii! b?^cn:r:^.d -X- 1^ y^nr^- z-^tia iirtti H-bL-?! 5 prftL [;:»;;;! i:r?Br|;s^i-:;); T;:qs;rirs iif: 

EFl^^CTIVENESS WITH OTEEI^: jsapplT^rjiidTpb^r^-d R?;p^s^y.v ...^^^..^ -^^^ 
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■^ 2^!:'l^ ff A-RAXCii: : Asi -sss--:^^.-^: riiS. di-rf^:. Siisl ss 
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OrHiLli OcTrT Ulsl'imj STA'IBS ATTORNEY 
Ff>;c THii Dii IK3C i OF CQU.fMB-lA 



N^^S.:T ^>^^^^-^^ Z^^/^^^^C^" Dili of ^-y^^-.^ /^ 

Ai:pi.L!^^Vi. .b^■;■^■v■'.i:^■^■ 

UAhKI^^G CA:iXGO}^a:S^ 

<i - <^yiiiikd - Ap-lboiit :n [inches <s}^e:$ iTiteivi^iv^i 

if - Siionz ' Appik-ml i£ s^roTiR in ibis ci.'.!^.^Ty c<^oprif^'a ^O o^lie^s. i^-i^r'-'-ii-vvod. 






i' 



^ 



idlc?.^? C.^ ^^ spp;i;s^;S ac-;:i;rsl.L;]y ^fjiiv^ie il-^^I prfibitr^i-* 1?^;^ sj^tTti^fy ?tkV!ij"i; j*i?ii5j^' .*ifi; sJ^ivi^iTS; 1!> 

MAl'^JRfTY A,^r> ;^UDC^^f liNl : li-^ss Lhsi. ssrskisiL p?;ssas.i: «:n^:^r;Ji si?t.-^i-' Afi i*i; ippliisK*;; 
FispKKis S= q-jisLitt-rrs sstirtd. asd rtabsLi? Dots iri: 'i^;>Lk'iL3L itsK.tikrtit^c at rijpjj : LjiiLt ap^Iica^j; ■iiSi'iOv, 
■W^i-j^ g^>od s-lt;<.Jt^ ii^^^i^M?!? b T.ls;' ;iti- ,-!^;iK^-t.'.i1 iil T'fif^r-;; ^Oij-:!?^; COiifli^S.iCS ^^ ,\ f^piif.f t^t^ft i^ttilr. "t1^;i 

li.^ii'il^^iV Af^i> l.^i'i-; ATlVi^l. (.t r.fe ipphrarL a ^sfs^-.ttsrtrr:'' ft- 'tnr^.fi;-': -i^r; 'i'iK ^ir*>-: £T.i'M 
F:FFeOT5'EN3^a^ WITH OTHtm- ^}^^,.i-^^-i^)rf^r^f^;>- r^.^^y^^if^r' c^nj^^^ti^^^^ v.'^!/:^ 
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nm^i 
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V i5 A, .ft "^ _„. ft s . ...".A ft": y%. hi -ii A. .A .v^ yy. A; c- y^i -v 



?^: |Vt^ j-v^'.^^'-.J^^ ^ ^-^^ ^i i«V^!:^ .-■! : — .i^-^-': ; :>; i-^.l-j; ;^ jOi^.i ?!:iiJ LLi-^l^iJiJ . LJi< : '..^"..^ i s\h:.}i V^'^' 



A — *■■■■■ 'i ■■ /"^ ._ "^^ "^ 

S-v -Vyw ■: ^-ri^-^ >■■<■<.<:■:;■< :s '^^ S :^^^^: :^M '■;■;■: : : "A ■ i ' i -i:-.:" r.xf- ■:^■■^ : 



.y.-'i-.'^.'\'i -K rS-'^~""^ t-Ttt-:-:^'* ^^^^■^ x-,ft\^V ■^""i^^^l. ^:^ 

:^x.x :\j'\j' ■: s ^^ 'i-hrxxx *va t i' ■: ■: ■[■vva \k-:'\ i^s*i+' h^xiix? >i' x 






..> .■ _ ^ i ■ J .. il i.-i. .. ■■ J . . .: .'■ . ^ . A .-. '■'■'■ _ 

:-: s-KT- ;yr-: — Vv-^ '^''■^ ^^^ <■< ^W'-TTTrt--: ; : 



.........1 -.-^Kr \\:'\:-^A- ''■■■^i ■: TT-^-:rT-".-^.--'"- :■ ?-.-vv" -^ ■■<.-xfV-<-^-:-<-.T-: -f-.w ^y.-iv 



v^O-^Ud- b-^ ^!i>nT»K^a-- HI U:?v-?;^ ^r> $<;!0?^ ^r;;^ h^v^ ^rjs';;^^^-;^ i.;;;-^^ pu-^^ik---, w/rili^^iT ,i<'i<jli^ii.g;^v: w:i>; 

1: .^(T- ^T^^^ft A '> J ^ j-^ -: a^v \< ,>■■ ^ ^ ^Ui '* ■v.-^-kA ^"iii |\t-,'*. :-: ^5^ ' I'^iSx^ ^^■-■-^- ^■^iih'- ^"i- 'y-'r^'-----': ^^ ftftft*^,'* J^ >* f^i : ^^''~?^ i' JS* §^.' ^. A'i-':': '-.■ '*^ -.^ : 

■.■■-.X ■<L\'\yi.i\iri**:%.-i.:. ftil : '^^ii.^ a \: v.:>. ■jLji-i--j£ -.-.■\y iy e'^-.f-.x -J^w i :iy:- .:±2 :■: :■ ^-UJ t : i.?: Si x:-^a^.\^ \ ti-ii.\.± t liy^^ . -i^^. :■: ■.■M». * :■: :-^i« :■: X x\^ : 

A A ■.■ ■ v^ ^ *. >^ 



j'^idi.f ^^k'liy-^ Li.n.^J.: 1. 



: ■^j^.^M^.ft^T^-'^.^*^'^.^ *.»«^ ^ i.'^ ■>■■ ft- h;?- 






sH '"S V' 



i1 ::^:t, wr si^i-?'^ i:iH:i\ ;^if tis^st \.\\^iiC<^ i^ .slif ^lj;; i;:>i:rLLCi:lj^ii:2Hi ssliii ■3i'^.tr.i hi\ii\iie s 






Tr^^;:<;^Y^^^)iiS6::d .:! fhv^; li^fci vi-^^^V W^itJlS tfcVJ.^^. .:\,^.i.| j|^^.- ; v 



l.^W^tli^'i: 



: K.:":^^; 



j'^ ^T' 



y-^. ^^, 
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i. ^^\. ^: >._y. ■ ^.'.^AA_^ v^i*." yi.-.^^.-f_ .■:.■.:■■.-.■■ >\> .jy.-i^^v ^'Ij^ ':. .^ .-.■!.■ >-:^:' .-xsi: ^'^ ■''<-l'^-^^ y-J? ^ ■'>^'^''y'^"- '■■}■ ^>> ^^'^- ^?- '< y'^-y7"<^'0' / ^V" 

■:.■:.■ y^i v: y'.'' i^- ^yy •i^'y^'-i-'.-HAi.-'a'y.y.y ^y yyy-i'. 'yy\yy ^'i^- ti^ !^:.\>'> J. ^'> ^:':.- >+■ -L'^ >'xx >'.>■> Xs: r^._hyi£>]F ^f\:'::> :.-^>?>!ji i*J?Vi!-ii J i .'' * ? x* v'ji; < 

'^ J ■.?■ ■^^i■■:^. ■■. ■ i5h+--'i ^^^■v^ ■■■■■,* ^i- j'-^!- i - : ''i'- / ■ i 



.: .■ ■^^^j^^'i ■:.:.< j^i-J.-.' \. ^^:.^■^ *■: * * S -.^^ m S. w^ a.-:.< f : : ?!V .<'..■ .'.^^■v^ .^^VA -Ay *a -a & M\\--<^\iA^ ?.■ -hAA^'A* S^v* mJW^- '■ i^-.y- x>J S --^^ ■■* S :7 .x-^ \-: ■ ■: ^ -a- <*a> 



^.y . .-^y^ J ^^ ^^. .^......- ..y ^..y^y..^ . *=^ ^ ;^, v^ .v ^?> ^ . ' -^y •'• w y^ : . V> ^- : i-V*^j. ^^: > >^ 'wi^^ S.^j- y ^iy.y^-\^ •.y': <i*.yy^<.^^ y<yi yy^<J •■• v ^yy<^y -y-i^y -^ 



'lh^S<:. H \^.Vi-^<k>iihi tU^l Ms, ■MvBiJl::iif?tl^ bias Ui^- p^-^on jUhv i^--i<m.^\^ ^i;-i;L>-^^i^ ^ v^?y ;:::^-;^-^r 
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>. ^y XixM?. ji'>.i.ty i^ .^ A-.^:.-^ ■■■■^ j« SS.aX* ?T.ij^.*> >>il'r. T: j^a: S : ?^ .-ii \i\\^ '...-. ^.^. i :v^ a- -a : >S.-vi A^.^ ^^i■S■^ S 'a Sa-v\*.'^ ia-v:Y< S.: j'H.-^'V \- : S- ■ > '■-■'■^^f J '■ 
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K.I^Q:WLEOGE ANS RXFIlMRNCiil, 
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■i-ui iCiL'v.K <» i-<^- v^ L^i. <!k 
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rK^I^^V :^J!> I^^ITUT^VE. - ^. 



-- ^ ■^.^.■^.. . -.._^^. -:■ .... - J. „ ....i _. i-i .^L+^:^^ .^ y. * ^.., 
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O ^"^.^-l^ i ... ^...yC P VLr-. S.>.[i^ ^.r^^ ■■ ^V' i' V .\^y\"^c^^ r.^. \\\::\: 









f^:-.:^ ■■:-:':j"^:-:-i-iv':'' i^^^^V ■.■ :.y\::'-:\'~. :™\i'i i i:o -:■:>::.! i.'-^.::.:^ J. .j. r- r. i ^.■.■.- .::=!<■: y :: j-.s:.:.*: 
■'. '■ ■'■■i^y ' '/ ' '■ . '^'^ ". -j.-^:- ■ -X v^\\\ ^i\ "^".l-" ■.■y'\---:r \—i ^: ■ .-■.■y-'. ■■■■■■:■ \- -.J^-. y\ j<- ■.'■.■ 
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FOR TH^ DLSTRJCi' Ol< COU i>^"RU 
Al^SA APPLTCANi ^A-^LbA 'nQV FORM ^ 0/0 n 



h:A^XD^^3 CATEGORIES: 



R_ LEGAL AEf LfTV: :^<y*^ lji;sij?.l^ ^S^ ^^^k:^^: h xliis s-nl^ti^; it^gissiiv" e^:P >T^5<ik i^ ^i^^s 






^_.. L.'VLRCiY AND rj^niAllv'E: 

^.. rPTICTlYlNESS VVrm OieERS' li ^r^ii,^^. ?;p:f,r^t!^" Rj^pedtujl 0;^^.s^;.^^ 
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^itjss. a.^d I SiT: asking- yoij t^s 

s ^opy of &. S'^Biti^r^/ ft^itt^ri- by hiss pricr p^ny^lci^ji 
vhicib I think cufelin^^- tb^ ^iis^t.ory ip r^^^Trd" tc his; 
pr='ble:r,.- I hssre h^^n ^^^^y^q him liLterrdtteritlv 
ever "the p£-s:t t.-wo ye<Pr^ ^r^d in that ti^ii- his blc-ed 
pr^^s^^j.rsheis tss^r^ f^Ol^trc^ll.ed cnMin.ipr^as, 1 :^^; 
i:ve t;ii3as psr iSay, ■ R^c^ritlV- tovevsr, iti ha^^ gpi-ss. 
'^p ti: the- irangs .cf l^Q-l^O/SCSv where IIl hasS bss^.^. 
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H€ cthsr^^lee e/ijoys 9a::]d h^sxtm t'.nd 'wc>rit;s daily ^s 
^r, ^ttorrjcy for t;--^ .^j^^tioB: Depart^erit:. Hs^ do^s 
havi^ x^^l^^^^.j^^ fr^-jti his prior £iii>-gfery and thsre is 
SCiiti^ ^.OiiC;ai^ . feboMt a T^^s^nt. ii;i:"^^ss in. toarser^^ss^? 
thst s-d^ht b&va to do with the i.ncr^^^-^ ir, sii^ df 



1^^ h^ve- choaen TiDt jdc;- sny CAT scan^ cr further 
investigation sti this poln.t, hut no--^ t,he p^pl^r^t is 
in teres tad in further sxETi^in-j^stl^n ^nd I itia.ieE.tie-^ 
"^ hi'm that I: irhciight.. it vi'fjtild be '*fis'S for it tc- ba 
dOiie :Ln a f'aoili t.y &uc:h ?.es yoii.r ' ov^ ^^'h^^re 
ar^gicgr^phy ss v^ll a^ i^a^^i^ling cf v^ric^;*^ pose^ible 
sitss ^f reci.:rrsnt phr^^cbrc-siocytionie^ vo^vld b^ 
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D^^ ^'. Wain^^sf^: 



■p!^*'S-U;^?^^ ji?j 2fs C.f.R. g*s-^j1^ Jhij E£0 BWf org;<.iUS.^yrio^.id^^ ^ Nc:ist;i£^ i^f rinsi- ^r;i-i:-r¥^i!f,v ic- ^igcjrk-viid pi^j-Sf^iir* ^.■^ho fe 



:.iiO coun^s-f^rsr^ by iin sppikii^j-iiifiir isr^vj^f^f^Ti^^irtt «>f ^'pi^'y^^ ivt your i^fftleti 
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AFFJliJAVlT OF IvOBSRT A SPElKlr 
L .Ex>b-?t AT:d::£ftr ^palke. dr> d^x>^^ iii^dsaiv: 

Thii^ i.^m cr^ifplH^yL-d with, the Nafconcs a^iid Omisj^ctom Drsj^.Sor^ian (NDP!:^>, Oimmal 
Division. Otp^ra^H^ru inh^^h^^ ^'iiH. {mi ii^i^m^^ aiMl mv'<^ b^a so^^^iip^ovod ■s.^jk^^l j^j^y^y 

■ ^■:■^S■■. ^ 

Tlia^ ijjsy ^iiiie^ irsvimk u:iCr ij^vewLt^^hoj^j pn^iic^x-iiCim; ptop:>ci^tiXi\ posx-xx'i^i rx.f[^axvi ^iijjd 

! hat. as i irie^Lihof my dtuks. Ipri^r^s?^^ r;.v;iU-Ti> bv;->dciLt?;.t,TxisS;;t1 Sr^toi DistriC-i Co^sris 
aai:i'iini ^Riiliar Vvhh dll facds of it^i;'fe;da:ii Ruk:j tjrCriffi.i;tial P^ixduic^ cviclviSC^iinid VLiriotss 

Ch\d' 0>n\i:^.d. ■i>biT:esi:ic CdviftJi^al L^w S*-^ctk>xi cf ^he^ Dr^gEiifdrc-ciBiWiv Adi^iisisir^ion. Which 
is pzit of tJ-jc pepannj;i^-Li of JusLix:-^. 

M-'Ljt. LL^pait oj'niv dy^ie-s with ^e.-D^^m^ariC;- Criirik:;^! La->v S^c-uoii ai D.E<^ 1- served a^ 

Ibr ib'iy vs^i/v I held ih^po^itii^ orChls^lDoji^csLc C^irnin.^ L^-v^' Strc^^iou d^ing v/hkh 1 
tvji.i-:;ip/id n "c: atiiorne)-':?; irL"sd sutifport siiiff 

Th;i^ pr^t;r ki iity ot^ipfc v^-^c-j^ with tbc BEAj I serv^^ ie^ v*^;.^ as; a5. Ass^s-^iJiii IJiUivd 
S^S'ijs AUuntcytathi?Bj?^T!"^ci;of C''o1iir;lbiILuJSAi^DC) b^4 hied; shiiTvlerDJis esses be^Kre jNt:;?;?:^ 
c<rbi;ib tUo DiSfe::^ srd- Snnsn\'iV Couns ^>f she Disiriol n^r!i^:UTri]>^ii. 

■■[ hat i^:!yp?rS3>jnfttJCdratm|;s wt^r^ ii-orBBk^t^^iV dlii-^ir auisyiitidjiig aad-i't sub^iL^'LLislly 

Thai pncfi ii; s;<,av;i!_L! as ats Ati:^i;sL>iiit ll(iik:d. Sti^i<J;S .Aitor^K^y i ^>ii^v:\ 1}><^i-t >i;;-.;Ti -^ilh- iht; 
D^pLidiXJC^^o^l'J'Li^itti^'-.Civti Riii.his Dm^iarfi, j^piii^iiiJ I .itigatb?:-^ !>ect;i^^:. h>:.ixih:^f? c^viJ eSi^ij:S lu 

Thalik;^ij :|i;^ time I wrs 1^ ycns?i of age I kfiy-^- ifi^fK^^ from-i^ i^T^^ R>.f^n *>.f career, 
Whi^k L?3.ii dis;^bdiry ;h?t drafts :^^;b^tsrtia^ Ijfs arti-^n^a?: inchiding: c:inT^gfbr lYsysdf; |?^:;^il:iUJli.O^ 

Ai^ a rei^Lilt of my cnnc-^r,.! ^hp ^yffer ib^ dis^bbiig c^cjiidi.li.tq of hyp.^^.erifrfon: 
AT^i;itor3ih.'!? rf^cdic^doriS and irestteiC'^jt ■v^h^i diljgcfilJy purs^sid have s.Ilo'*-';:^ rii^tcj perfi>::Tr; ^i--:? 
■^ssLTidLtl fenrfioHi:- oi'ii^y pei>iuo^L>-i^li uf 'A-iLiK^iiL iiccu^rrmoed^doj.i. 
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l^TFCKcn-Liy t^h Licked. 

^nd Friends ^h£iE I hMcarscer fsM -^.r^^ iindjEF *isi:i:Tif;nt.' 'j'bo c;^iktoacc of my mcdiciU condifiOR^- 
J^idivbT>\ l^urs^"^ )hlii lim^i peynxl, I bdiyv^ !. wors: ;i p^j^dssnt that ide^rdfisd L-^iyco^KhiiioTi, 



TSF.drjy bt;erUy rsTiiisTjgd t;he:"5i ^Vv-sne r?f my.condkir?:"?. ^-t^^'^Fvi^^^K'^f^^': 
{.'hsrfning Phi Hips 



Iv^di;-;^! VIf-, WsitfiiiSi;;?! wds :i-i- ;iiiLTLit; stile v-fr-iiisi; wbc 1 bdti:vi:b?^pE;rso^i;i1 knowledge- ^f 



AiLiidDiially, al aJt limed whsk ^Ss^ployeda^ a^ A^isia^i U:"?Lf£d S^^t^^ji .A,ife'?-^y I 
^utn:iT;'^d ['roo^ a heading fi^?:^;. Pf^.rtof diatiirnij? i wv>rT: n vjsjhl;; hci^n'n.>j iiUlc Tli.c i;Ci^:J oiho^iinii 
sirid ^L r.^scivy vasp ii^ m.yvok^ ur«:badi nesullt^Tst ik;rii i-an^^oit.^ tuhior^. 

Ehmng.my inxC^r^^f^^-Ei ^t th^ USAO-DC, Civil DLvkion, I wg^:^ a '^'^nicdical alu;--r brH;-Hs^t- 
■ iHi rriy ligld wriiji: The br^ceki siai^^ tiii iis <jii?^rly visi-bk ikx:e ^bat k ii; a"?^:.-edicd. vd^- and 
carrl<;d a highly ^J&vbk' us liv^srsa^ ^yiiitool.ibnb^ gjxkica^oe-' of ^s^dk^d .cij.iid^tioii^;. Th?: br^^yclvi \^ 
4->s<;ii1.ca]iy de-Eiigiied to catch iln^ atteusdon eT Ibo casiiii] observer r^o as ii^a sJcrt svKih -r^ r.sbiwxv^T 



I bcbi^vH^ u^o ^Wih^A ^^i^.=- 1^ 1:1^0 dy obiiL^^varby sill i;rHavlv'we^^. 



p^r^iori. 'is n.OLi:Si;:ie<:ted profesjkn^il coorE^sy afid p^^lo.col ^e-qukss^ writt^j^ !C>.i: qi:^ hoIil-il.-^ oCll 



Case 1:06-cv-01887-RJL Document 7-17 Filed 02/09/2007 Page 4 of 4 



,^ 



^ Tin^. CTTYfCoumY m: UTStCiU : Cfi- (X^UXmiA'^ 



1 R^be^^A■Spdks;, Mvijf;^ r^aO flic- f^*;v«, >;{.a{.y ibM. il^ i:iaL!iLriisi!ii<:oti^(fin^ hei'^m are 



.-"" 












■^xh^^\ A. Sp4i;i 



STIBSCRIBEls -AND SWQR]^ to h^Kyrt n^A ihis Jz^iiv <:r)f jfetoni^^ 




^ 



— ¥ ' V w__=,^i^^ ...^^xMw^ 






M^^ConxTn^s^io'i Kx|>i:rsK: 






